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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The questions are whether in a suit for personal injuries brought 
by a regular customer of an automobile repair shop who was injured on 
the premises of the shop by, according to defendant-appellant's evidence, 
failing to duck far enough in attempting to walk underneath an overhead 
door which was about half way closed or, according to plaintiff-appellee's 
evidence, by the falling of the overhead door from its fully opened posi- 


tion, the trial court erred in 
1. Denying appellant's motion for a new trial; 


2. Submitting the case to the jury on the ground of res ipsa 
loquitur where the inference permitted by the doctrine was completely 
negated by other evidence in the case; 


3. Refusing to grant appellant's instruction in regard to assumption 
of the risk, thereby circumscribing appellant's argument to the jury, 
where there was evidence indicating that the appellee had voluntarily 
proceeded toward a risk which was known to him, or which should have 


been known, at a time when a safe exit was available to him; 


4, Refusing to grant appellant's instruction in regard to an in- 
vitee ceasing to be an invitee, thereby circumscribing appellant's argu- 
ment to the jury, where there was evidence to show that a convenient 
regular customer exit was provided but that the appellee failed to use it, 
even though he knew it was there, and used a service exit instead; and 


D. Ruling that it was proper for appellee to argue that an employee 
of appellant might have pushed a button which caused the overhead door 
to strike appellee when there was no evidence upon which to base such 
an argument. 
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| 
For The District Of Columbia Circuit 
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LUSTINE NICHOLSON MOTOR COMPANY, INC., 
Appellant, 


Vv. 


ERNEST PETZAL, | 
| 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This appeal is from a final judgment of the United States District 
Court for the District of Columbia in the amount of $12,000.00 based 
upon a jury verdict in an action instituted by a complaint for personal 
injuries alleged to have been suffered by the plaintiff-appellee by 
reason of the negligence of the defendant-appellant. (J .A. 1 and 90) 
This Court's jurisdiction is predicated upon the Act of June 25, 1948. 
(c. 646, 62 Stat. 929, U.S.C.A., Title 28, Section 1291) 
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STATEMENT OF THE CASE 
Prefatory 
Appellee, Ernest Petzal, sued the Lustine Nicholson Motor Com- 


pany, Inc., appellant, for personal injuries sustained by him on Novem- 
ber 4, 1955 when his head came into contact with the bottom edge of a 
large overhead garage door as he was leaving the premises of the appel- 
| lant at 5600 Baltimore Avenue, Hyattsville, Maryland. 


The case was presented to a jury from October 20 through October 
24, 1958 with the Honorable Joseph C. McGarraghy presiding. Upon 
conclusion of the appellant's case the Court denied appellant's instruc- 
tions numbers three and four (JA 4, 5) concerning, respectively, when 
an invitee ceases to be an invitee and assumption of the risk. The 
_ Court granted appellant's instruction number two (JA 4) concerning 
contributory negligence. (JA 86) The Court submitted the case to the 
_ jury on both res ipsa loquitur and specific negligence. (JA 84, 85) 
Appellant did not make a motion for a directed verdict at the conclusion 
of plaintiff's case. During appellee's closing argument the Court over- 
ruled appellant's objection to that part of the argument in regard to the 
possibility of one of appellant's employees having negligently caused the 
door to descend and strike appellee (JA 89). The jury returned a 
verdict for $12,000.00. (JA'87) Judgment for that amount was 
entered on October 24, 1958. (JA 90) Appellant filed a motion for a 
new trial on October 31, 1958. (JA 90) The Court denied the motion 
for a new trial on November 12, 1958, without hearing argument. (JA 90) 
This appeal followed. (JA 91) The record brought forward does not 
include the transcript of any medical testimony npr the opening or clos- 
ing arguments of counsel, except to the extent necessary to show the 
location of the injury and the closing argument of appellee objected to 
by appellant. (No question is raised on this appeal in regard to the 
amount of damages awarded by the jury.) Eight witnesses, not includ- 
ing doctors, testified. Five of the eight were called by appellant. All 
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testimony of each of the five has been transcribed and made a part of 
the record. Only material portions have been printed in the joint 
appendix. , 


Facts Material to a Consideration 
of the Questions Presented 

Appellee, Ernest Petzal, was about 58 years of age on November 4, 
1955, the date of the injury complained of, and was in good physical con- 
dition. (JA 6, 36) He was employed by the Mutual of Omaha and United 
Benefit Life Insurance Companies. (JA 8) He purchased a new 1955 
Oldsmobile automobile from the appellant on September 19, 1955. 
(JA 6) On October 13, 1955 and October 25, 1955, he went to appellant's 
garage to have certain work done to the new car. (JA 25-26) A descrip- 
tion of the garage area pertinent to this appeal follows: 


There are two entrances to the garage premises of appellant at 
5600 Baltimore Avenue, Hyattsville, Maryland. One is for automobiles 
and one is for pedestrians. Each is adjacent to the other and both are 
entered directly from the sidewalk. Next to the sidewalk is a metered 
area for parking cars. Approaching the premises from the north by 
automobile there is first a driveway leading over the sidewalk to the 
service driveway entrance. This entrance is twenty feet wide and ten 
feet high. Immediately south and adjacent to this service driveway 
entrance is a separate entrance to the service area from the sidewalk 
for customers without their cars. Immediately adjacent to this custo- 
mer-pedestrian door to the service area is the new car show room. 
(JA 25) Entry through the twenty by ten feet driveway area is permitted 
when an overhead door is raised. The door is made of steel slats and 
the slats wind up on a roller. (JA 54) There are two sets of buttons to 
raise and lower the door. One is located on the right between the serv- 
ice desks looking out the doorway facing toward the boulevard, and the 
other one is on the left mounted on the post on the left side of the drive- 
way. (JA 44) The door takes exactly ten seconds to go from a fully open 
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to a fully closed position. (JA 56) As the door is raised it operates 
similar to a window shade in that the steel slats wind themselves 
around a roller at the top of the door. (JA 54) When the door is raised 
or lowered a loud clattering noise, which can easily be heard in the 
service desk area, results from the steel slats hitting in between the 
steel frames in which they are set to guide them. (JA 34-35, 54-55, 
62-63) There is no cushioning material between the metal parts except 
grease. (JA 63, 64) There is a 3/8 inch clearance between the steel 
slats and the steel guide frames. (JA 64) Immediately upon driving 


across the sidewalk and reaching the spot where the overhead door would 


be if closed, there begins a downgrade. (JA 53) The downgrade covers 
an area in length of twenty-two feet and then levels off and becomes part 
of the large shop area. (JA 53) From the top of this driveway at the 
sidewalk to the level shop area the total drop is one and one-half feet. 
(JA 53) At the end of the downgrade there are two service desks near 
which customers park their cars and the service manager or a service 
adviser writes on a ticket what has to be done to the car. (JA 53, 68) 
There is no partition between this customer reception area and the 
working area. (JA.53) The pedestrian walkway from the pedestrian 
door is separated from the downgrade automobile driveway by a curb- 
ing so placed as to mark a separate passageway for people to walk to 
and from the service desks. (JA 27) 


On November 4, 1955, a cold day, appellee took his car to appel- 
lant's garage for the purpose of having a rattle eliminated. (JA 7-8, 9) 
He testified that he arrived there around noon and that the overhead 
garage door was closed; that, pursuant to a sign saying ''Blow the horn", 
he caused the car horn to sound in the hope of attracting attention to the 
service men inside; that the door was not opened as a result of the horn 


blowing. (JA 9) Appellee stated he then parked his car at a metered 


space in front of the show room and just past the overhead door en- 
trance (JA 26); that even though he knew that the shortest way to the 
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service area from his parked car was through the pedestrian door, that 
he then went to the overhead door and searched for a built-in door in 
the overhead door, or a bell, but found none (JA 9, 26-27); that in 
response to a gesture from an employee of appellant standing in the 
show room he then entered through the pedestrian entrance which was 
directly adjacent and to the left of the overhead door. The pedestrian 
door was not locked or barred and appellee admitted that he knew it was 
there from his prior visits. (JA 6-7, 25, 26-27) After entering the 
garage premises of appellant by the pedestrian door, the appellee pro- 
ceeded to the service desk and talked to Mr. Arlie John Schimpf, a 
service salesman whom he had met on prior occasions. (JA 12, 65) 


Appellant's evidence was that appellee told Mr. Schimpf that he 
had a rattle under the dash of his car and would like to have somebody 
take a look at it and check it for him (JA 65-66); that Mr. Schimpf 
ascertained from appellee that his car was parked in front of the build- 


‘ing and told appellee that he would go get the car (JA 66, 70); that he 


left appellee in the service lane and started walking toward the over- 
head door (JA 66); that he must have had the car keys with him at that 
time (JA 70-71); that he did not say to the appellee, "come on, let us 
go,'’ as stated by appellee or ask the appellee to follow him (JA 66, 70); 
that the overhead door was at that time in a half-opened position (about 
5 or 5 1/2 feet off the ground - JA 66, 71) and not in the fully open 
position as testified by appellee (JA 13-14, 15, 29-30); that he had not 
raised the overhead door to the half-open position and does not know 
who did so (JA 49-50, 69); and that there was nothing to prevent him 
from tipping the button and raising the door a little higher, but he did 
not do so. (JA 69) Other testimony indicated that there was no exhaust 
system in the garage and that it was customary to leave the overhead 
door open in such half-way position to clear out the exhaust fumes from 
the garage. (JA 53-54) Appellant's witness Schimpf also testified that 
there was no third person present, as contended by appellee (JA 12, 13), 
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while he was talking to appellee at the service desk (JA 68); that he 
walked up the inclined ramp to the overhead door to go outside and had 
to duck (he is five foot nine and one-half inches in height - JA 67) 
down to go underneath the door (JA 37, 66, 71; Tr. 215, 227); that he 
did not know that appellee had followed him up to the door but when he 
had ducked under the door and straightened up he noticed appellee was 
right behind him and that he had hit his head and knocked his hat off. 
(JA 66, 70-71) Mr. Schimpf stated he bent down to help appellee pick 
up his hat but that appellee already had gotten to the hat, and in reply 
to a question, said he was all right. (JA 66) 


The appellee testified that when he and Mr. Schimpf were standing 
at the service desk and after they had a conversation about locating a 
rattle, Mr. Schimpf said, ‘*tCome on, let us go" and then pushed a button 
causing the door to go all the way up (JA 12-13); that Mr. Schimpf pro- 
ceeded from the service area up the driveway to the overhead door first 
followed by an unknown customer and then appellee; that they were 
marching in line one after the other one and that Mr. Schimpf was only 
a step away from him (one witness said appellee was 4 to 6 feet behind 
Mr. Schimpf - JA 40); that they kept this same relative position as they 
proceeded toward and up the right hand side of the fully opened over- 
head door (JA 14, 17, 28-29); that a "split second," or just a step or 
two before reaching the door sill, the overhead door was fully up to the 
top of the ceiling (JA 28); and that as he walked "through the big door, 
I was struck by the door which came down and it knocked me down and 
I was unconscious: (JA 15); and that he did not remember hearing any- 
thing prior to being struck. (JA 29) A witness for appellee stated that 
appellee's "hat struck the door with his head in it'’ when appellee 
walked into the door after Mr. Schimpf had ducked under the door. 
(JA 37, 39-40) The same witness testified that it is necessary to walk 
up to the doorway at an angle, due to the inclined driveway, and that 
just prior to hitting the door the appellee was looking directly ahead 
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"7 
and was walking at an accelerated pace. (JA 41-42) Appellee was later 
treated for a laceration about two and a half inches long on top of his 
head, slightly left of the midline. The laceration had not penetrated the 
skin but the area was bruised and contused. A lot of blood was under 
the skin. (JA 87-88) | 


The appellee admitted that the quickest way to get from the serv- 
ice desk to his parked car was to go through the pedestrian door that he 
had used to come in and that there was no obstruction to prevent his 
using the pedestrian door. (JA 27) Appellee also admitted that at the 
time of leaving the service area he saw the curbing which separated the 
walkway to the customers’ door from the driveway to the overhead door. 
(JA 27-28) The area encompassing the service desks, the activating 
buttons, the service driveway, the overhead door, and the separate 
customer walkway and door were well lighted and there were no obstruc- 
tions to the vision or pathway of anyone. (JA 72) | 

! 

Witness Robert Murphy, called by appellee, testified that in the 
summer time when the door was open it was usual for customers to use 
the service driveway as a walkway exit. (JA 32) Witness Vinecur 
testified that it was usual for customers to use the service driveway as 
a walkway exit when the door was open. (JA 38-39) Neither witness 
said that the service driveway was the usual means of walkway exit when 
the overhead door was halfway open. There was no testimony by anyone 
that any customer other than the appellee had ever used the service 
driveway as a walkway exit when the overhead door was half way open. 


The overhead door in question is a steel door approximately 20 feet 
wide and 10 feet high and when fully opened is rolled up on a shaft and 
the entire weight is rolled around the shaft. (JA 54) It will not fall down 
when in the fully-open position. (JA 61) It will only come down if some- 
body exerts pressure or forces it down. (JA 61) The door is operated 
by a two push button control - an up button and a down button. A button 
has to be depressed and remain depressed to operate the door because 
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if the button is released, it electrically energizes a brake on the motor 
shaft which stops the door. (JA 43-44, 61, 62, 63) In addition, the door 
is equipped with a counter-balanced spring to hold it in any position. 
That is, the door can be opened up half-way or three quarters, and it 
will stay in that position and will not coast. (JA 56, 58-59, 61-62, 63) 
(Appellee's evidence through a former employee of appellant was that 
the door would coast down when open half way or more. (JA 33) If the 


brake to the door is not working, the door would still stop due to the 


counter-balance spring. (JA 62) The motor would, however, make a 
few revolutions and cause the door to travel an inch or two at most. 
(JA 62) The expert witness testified, however, that you don't have 
brake failures to the door but might have spring failures (JA 65). The 
door was inspected thoroughly on October 23, 1958 by an expert and 
found to be in perfect working order. (JA 64) It was in good order and 
working properly (a) before the accident; (b) on November 4, 1955, the 
day of the accident; and (c) after the accident. (JA 44, 45) On Octo- 
ber 23, 1958, the date of the inspection by the expert, the door was in 
the same condition as it was on November 4, 1955, the date of the 
accident. (JA 56) 


At the time when the appellee stated that the door was fully open 
and after he and Mr. Schimpf and an alleged third person proceeded 
toward the door, there was no one near the two sets of buttons except 
the witness Mattingley. (JA 44-45) He was within arms length of one 
set of the buttons and could see the other set. (JA 45) At the time of 
the injury to the appellee the door was in a stationary position, and was 
"not in motion": and had been in such Stationary position for a "matter 
of minutes" before the accident. (JA 45, 48-49) The door made no 
movement at all from the time Mr. Schimpf began to walk towards it. 
(JA 38, 41, 71) There was no testimony by anyone that the door moved 
after the appellee left the service area and started toward the door. 
The appellee did not see the door move before he was injured and does 
not remember what position the door was in after the accident. (JA 29-30) 
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STATEMENT OF POINTS 


1. The District Court abused its discretion in denying defendant- 


appellant's motion for a new trial. 


2. The case should not have been submitted to the jury on the 
ground of res ipsa loquitur. : 


3. The District Court erroneously denied appellant's Prayer 
No. 4 in regard to assumption of the risk. ! 


4. The District Court erroneously denied appellant's Prayer 


No. 3 in regard to an invitee ceasing to be an invitee. 


| 

5. There was not sufficient evidence in the record to support the 
appellee's closing argument that appellant's employee may have 
started the overhead door without observing the plaintiff. 


SUMMARY OF ARGUMENT 
I 


This Court will reverse the lower court and order a new trial 
where the trial judge abuses his discretion in denying a motion for a 
new trial. There was an abuse of its discretion in the instant case 
because the verdict was so unjust that a miscarriage of justice will 


result if the verdict is permitted to stand. 


Il 


Where the inference raised by the doctrine of res ipsa loquitur 
is negated by other evidence in the case, the case should not be submit- 
ted to the jury on the res ipsa loquitur theory. Evidence raising the 
inference permitted by the doctrine of res ipsa loquitur was completely 
negated by the uncontradicted testimony of appellant's expert that the 
door could not fall when it was in its fully-opened, rolled-up position 
and by the uncontradicted testimony of appellant's witness Mattingley 
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that the door was not in motion at the time of the accident and that 


there were no persons near the activating buttons but himself. 


il 


An assumption of the risk instruction is required and argument 
should be permitted where there is evidence from which the jury could 
find the injured person voluntarily proceeded toward a risk that he 
knew of, or in the exercise of reasonable care and prudence should have 
known of, at a time when there was available a safe route of exit. The 
fact that an instruction on contributory negligence was given does not, 
in this case, prevent the application of the assumption of the risk doc- 
trine. Evidence from which the jury could have found a mental state of 
willingness, the crucial element in assumption of the risk cases, con- 
sists of testimony that the appellee accompanied appellant's employee 
Schimpf up the service exit driveway to the half-opened overhead door 
without an invitation and without the express or implied consent of any- 


one. 


IV 


Where an invitee, for his own convenience or some other reason, 
elects to leave a premises by a route other than the usual, ordinary and 
customary way, he ceases to be an invitee and the invitor-owner is not 
then liable for injuries negligently received. An instruction and argu- 
ment to this effect should have been allowed because the appellee ad- 
mitted that he knew of the existence and location of the customer door 
adjacent to the overhead door, and there was evidence from which the 
jury could find that the driveway was not the usual means of customer 


egress when the door was halfway open. 


4a 


44 





- 


11 
v 
Argument to the jury must be confined to commenting on the evi- 
dence and inferences reasonably deducible from that evidence. The 
appellee's closing argument to the effect that appellant's witness 
Mattingley may have pushed the activating button is based upon pure 
speculation because the uncontradicted testimony of this witness was 


that the door was not in motion at the time of the accident. 
| 
| 
| 


ARGUMENT 


I 
. THE DISTRICT COURT ABUSED ITS DISCRETION 
IN DENYING APPELLANT'S MOTION FOR ; 
NEW TRIAL 
/Ehe District Court's refusal to grant the appellant's motion for a 
new trial was an abuse of its discretion because the verdict was So 
unjust that a miscarriage of justice will result if it is allowed to stand. 
This Court will reverse the lower court and order a new trial where 
the trial judge abuses his discretion in denying a motion for a new trial. 
Eastern Aut Lines v. Union Trust Co., 99 U.S. App. D. C. 205, 239 F. 2d 


25 (1957).+ 


The case was submitted to the jury on both res ipsa loquitur 
and specific negligence. (JA 76, 84) As will be shown in Argument 
No. II hereinbelow, the inference that the overhead door fell from its 


fully open position was conclusively negated by other evidence in the 
| 


1 The appellee was injured in Maryland. 'The law applicable to the case, so 
far as it concerns the standard of conduct required of the parties, is the law of 
the place of injury . . . but the application of the standard must be made ac- 
cording to the law of the forum for that is a procedural matter. [Tyhe question 
whether there is sufficient evidence to take the case to the jury must be deter- 
mined according to the law of the District of Columbia." Tobin v. Pennsylvania 


R. Co., 69 App. D.C. 262, 263, 100 F. 2d 435, cert. denied, 306 U. S. 640. 


Followed in: Boland v. Lane, 95 U.S. App. D.C. 337, 341, 222 F. 2d 27. 
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case. The specific negligence relied upon consisted of the argument 
that the appellant was negligent in having the door half way up at a 
height that was not safe for the appellee to go through and that appel- 
lant knew that customers went under the door when it was at sucha 
height. (JA 76) 


The Arguments Nos. III and IV hereinbelow are directed, respec- 
tively, to the showing that the appellant should have been permitted to 
argue to the jury that the appellee assumed the risk of the unsafe con- 
dition or that the appellee lost his status as an invitee. Argument No. V 
is directed to showing that the Court erred in permitting appellee to 
argue that someone may have pushed one of the activating buttons to the 
door. A miscarriage of justice will result if any one of the lower court's 
four aforesaid rulings are allowed to stand. 


II 


THE CASE SHOULD NOT HAVE BEEN SUBMITTED 
TO THE JURY ON THE GROUND OF 


RES IPSA LOQUITUR 
Where the inference raised by the doctrine of res ipsa loquitur is 
negated by other evidence in the case, the case should not be submitted 
to the jury on said theory. Loketch v. Capital Transit Co., 101 U.S. 
App. D.C. 287, 248 F. 2d 609 (1957) 


Appellee testified that just prior to walking up the service drive- 
way from the service desk area to the street, appellant's employee Mr. 
Schimpf pushed a button causing the overhead door to go all the way up; 
(JA 12-13) that he closely followed Mr. Schimpf up the driveway toward 
the doorway; that a "split second," or just a step or two before reach- 
ing the door sill the overhead door was fully up to the top of the ceiling; 


a The question whether there is sufficient evidence to take the case to the jury 
is determined by the law of the District of Columbia. See footnote number one, 


Supra. 
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that as he walked "through the big door, [ he] was struck by the door 
which came down and it knocked [ him] down and [he] was unconscious;" 
and that he did not remember hearing anything prior to. being struck. 

(JA 14-15, 17-18, 28-29) 


The overhead door is operated by either one of - sets of buttons, 
each located near two service desks at the end of the downgrade portion 
of the service driveway. One set is located between the service desks 
looking out the doorway facing the street and the other one is on the left 
mounted on the post on the left side of the driveway. (JA 44, 53) 


The Court instructed the jury that it might infer negligence from 
the foregoing facts. (JA 85) This was error because appellant's evi- 
dence conclusively negated the inference permitted by the res ipsa 


loquitur doctrine. 


| 

Appellant produced an expert witness who thoroughly inspected 
the overhead door during the trial and found it to be in perfect working 
order. (JA 64) Evidence was also produced by the appellant to con- 
clusively show that on the day of the accident (November 4, 1955) the 
door was in good order and working properly. (JA 44, 45, 56, 58) 
Appellant also proved conclusively that the door when fully open is 
rolled up on a shaft and that the entire weight is around the shaft; and 
that the door will not fall down when in the fully open position unless 
somebody exerts pressure on it or forces it down. (JA 54-55, 61) 


Appellant also conclusively showed that at the time of the injury 
to the appellee the overhead door was in a stationary position and that 


the door did not move at all during the time that appellee was en route 
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from the service desk area to the door.° 


The doctrine of res ipsa 


loquitur is, therefore, inapplicable to this case because, as stated in 


Loketch v. Capital Transit Company, supra, "the circumstances have 
been so completely elucidated that no inference of defendant's liability 
can reasonably be made." (101 U.S. App. D.C. at 288) It is not “” 
"reasonable" to infer that the door fell about four and one-half feet 
before striking appellee. (JA 28) Appellee testified that the door was 
completely up to the top when he was a "split second" or just a step or 
two away from the door sill. (JA 28) The door moves one foot in one 
second. (JA 56) The appellee was walking fast. (JA 41) It was, there- 
fore, physically impossible for the accident to have happened as testified 
by appellee. Another reason why "no inference of defendant's liability 
can reasonably be made” is the fact that appellee heard nothing before 
being allegedly struck by the door (JA 29), notwithstanding the over- 
whelming testimony that the door made considerable noise when descend- 
ing. (JA 58) The judgment should be reversed and a new trial granted 
on this Argument No. IT alone. 


Il 


THE LOWER COURT ERRED IN DENYING APPELLANT'S 
REQUESTED INSTRUCTION IN REGARD TO 
ASSUMPTION OF THE RISK 


A properly requested assumption of the risk instruction was re- 


quired to be given and argument thereon permitted before the jury 


- At the time when the appellee stated that the door was fully open and after 


he and Mr. Schimpf and an alleged third person proceeded toward the door, there 
was no one near the two sets of buttons except the witness Mattingley. (JA 44- 
45) He was within arms length of one set of the buttons and could see the other 
set. (JA 45) At the time of the injury to the appellee the door was in a stationary 
position, and was "not in motion and had been in such stationary position for a 
matter of minutes" before the accident. (JA 45, 48-49) The door made no move- 
ment at all from the time Mr. Schimpf began to walk towards it. (JA 38, 41, 71) 
There was no testimony by anyone that the door moved after the appellee left the 
service area and started toward the door. The appellee did not see the door 
move before he was injured and does not remember what position the door was in 
after the accident. (JA 29-30) 
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because there was evidence from which the jury could find that the ap- 
pellee voluntarily proceeded toward a risk that he knew of, or in the 
exercise of reasonable care should have known of, at a time when there 
was available a known safe exit. : 
As stated in footnote one, supra, p. 11, the substantive law of 
Maryland is applicable to this case. (The District of Columbia rule in 
regard to assumption of the risk is essentially the same.) In Bull S.S. 
Line v. Fisher, 196 Md. 519, 77 A. 2d 142 (1950), an experienced ship's 
carpenter was injured when a load of lumber swung in an unexpected 
direction. In affirming a verdict for the plaintiff, the Maryland Court 
of Appeals set forth the definition of assumption of the risk, and its 
distinction from contributory negligence,* and held that it was “unques- 
tionably the right" of the defendant to have submitted to the jury an 


= Assumption of risk has a different basis and affects not the negligence of the 
plaintiff, but the degree of care which the defendant has to exercise under the 
circumstances. It is thus stated by Prosser on Torts, Paragraph 51, page 337: 
"In its primary and proper sense, it means that the plaintiff has consented to 
relieve the defendant of an obligation of conduct toward him, and to take his 
chance of injury from a known risk. It refers to the situation which the plaintiff, 
with full knowledge of the risk, voluntarily enters into some relation with the de- 
fendant involving danger to himself through the defendant's conduct. He makes 
the choice at his own risk, and is taken to consent that the defendant shall be 
relieved of responsibility. The legal position is then that the defendant is under 
no duty to protect the plaintiff. It is not a question of any negligence on the part 
of the plaintiff, who may be acting quite reasonably, and it = immaterial whether 
he has exercised proper caution." 

The distinction between contributory negligence and assumption of risk is 
thus stated by Harper on Torts, Paragraph 130, page 290: "Contributory negli- 
gence does not relieve the defendant from his duty of due care toward the plaintiff; 
it merely disentitles the latter from recovering damages by reason of his own 
fault. Voluntary assumption of risk presupposes negligence on the part of 
neither defendant nof¥ plaintiff. Contributory negligence, of course, implies 
negligence on the part of both. A plaintiff who has voluntarily assumed a risk 
cannot recover because the defendant has not been negligent. A plaintiff who has 
been guilty of contributory negligence cannot recover by reason of his own wrong- 
ful conduct." 

In the case of Warner v. Markoe, 171 Md. 351, 359-360, 189 A. 260, 264, 
this court, speaking through Chief Judge Bond, said: "The distinction between 
contributory negligence and voluntary assumption of risk is often difficult to draw 
in concrete cases, and under the law of this state usually without importance, but 
it may be well to keep it in mind. Contributory negligence, of course, means 
negligence which contributes to cause a particular accident which occurs, 
| (Continued) 
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instruction containing the elements of the assumption of the risk rule. 
The issue was whether the lower court's charge, which "did not men- 
tion the term ‘assumption of risk' or describe it," discussed the 
elements of assumption of the risk sufficiently to enable the jury to 
pass on the question in connection with the defense of contributory 
negligence. (It was assumed that the act of the plaintiff in being at the 
scene of the risk was voluntary.) The court held that the lower court's 
charge was sufficient because the "jury could scarcely fail to under- 
stand that if they thought he should have anticipated what happened, then 
he could not recover no matter what legal terms were used in describ- 


ing the situation." 


In the instant case the lower court's charge contained no instruc- 
tion to the effect that the appellee could not recover if he voluntarily 
proceeded to the unsafe condition at a time when he should have known 
of the danger. As stated in footnote three, supra, " it is immaterial 


whether he . . . exercised proper caution." 


The facts in the instant case clearly were sufficient to warrant 
the appellant's requested instruction, and appropriate argument, that 
the appellee assumed the risk of being injured. (JA 5) 


The plaintiff was in good physical condition. (JA 6, 36) He had 
been to the appellant's garage before. (JA 6, 25-26) The overhead 
doorway was twenty feet wide and ten feet high. (JA 25) It is made of 
steel slats. (JA 54) The appellee had inspected the door in its closed 


position when he first arrived at the garage. (JA 9, 27) In approach- 


ing the door prior to being injured, he walked about twenty-two feet up 
a slightly graded service driveway (a rise of one and one-half feet in 


Footnote 4 (Continued) 


while assumption of risk of accident means voluntary incurring that of an acci- 
dent which may not occur, and which the persons assuming the risk may be 
careful to avoid after starting. Contributory negligence defeats recovery be- 
cause it is a proximate cause of the accident which happens, but assumption of 
the risk defeats recovery because it is a previous abandonment of the right to 
complain if an accident occurs. VOLENTI NON FIT INJURIA." See also Gor- 


don v. Maryland State Fair, 174 Md. 466, 199 A. 519; LeVonas v. Acme Paper 
Board Co., 184 Md. 16, 40 A. 2443. (77A.2d 145-146) __ 
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twenty-two feet). (JA 53) The area encompassing the service driveway, 
the overhead door and all other pertinent areas were well lighted, and 
there were no obstructions to the vision or pathway of anyone. (JA 72) 
The overhead door at the time appellee began his approach up the drive- 
way was in about a half-opened position - five or five and one-half feet 
off the floor. (JA 66, 71)° : 


It is clear, therefore, that appellant should have been permitted 


to argue to the jury that the position of the half-opened door was obvious 
and that the appellee knew or should have known of the risk involved in 
ducking under the door. Bull $.S. Line v. Fisher, supra; Morrison v. 
Suburban Trust Co., 213 Md. 64, 130 A. 2d 915 (1957); Fain v. Goodyear 
Tire & Rubber Co., Inc., 228 F. 2d 508 (5 Cir. 1956); McKee v. Patter- 
son, 153 Tex. 517, 271 S.W. 2d 391 (1954). | 


The next question is whether sufficient facts were in evidence to 
permit appellant to argue to the jury that appellee voluntarily encountered 
the risk. ! 


Appellee had come to appellant's garage on November 4, 1955 for 
the purpose of having a rattle in his new car eliminated. (JA 7-9) He 
conversed with appellant's employee Schimpf about locating the rattle. 
This conversation took place at the service desk at the foot of the serv- 
ice driveway - about twenty-two feet from the overhead door. (JA 12, 
53, 65-66) Appellee testified that after the conversation Mr. Schimpf 
said "Come on, let us go" (JA 12-13); that Mr. Schimpf proceeded from 
the service area up the driveway to the overhead door first followed by 
an unknown customer and then appellee; and that they were marching in 
line one after the other one and that he was only a step or two away 
from Mr. Schimpf. (JA 14-15, 17, 28-29) The appellant's employee, 


° The appellee's contention that the overhead door was fully opened and his 
reliance upon res ipsa loquitur is covered in Argument No. II, supra. 
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Schimpf, denied that he said to appellee "Come on, let us go" or that he 
in any manner asked appellee to follow him. (JA 66, 70) In addition, 
the appellee admitted that he knew that the quickest way for him to get 
from the service desk to his parked car was to go along the separate 
walkway to the customer's door and that there was no obstruction to 
prevent his using the walkway or the door. (JA 27) Obviously, there- 
fore, the jury should have been permitted to decide whether appellee 
had "voluntarily'' encountered the unsafe condition of the half-open door. 


Morrison v. Suburban Trust Co., supra; Fain v. Goodyear Tire & 


Rubber Co., Inc., supra; McKee v. Patterson, supra. : 


IV 


THE LOWER COURT ERRED IN DENYING APPELLANT'S 
REQUESTED INSTRUCTION NO. 3 IN REGARD TO 
AN INVITEE CEASING TO BE AN INVITEE 


An invitee is bound to leave the premises by the usual, ordinary, 
and customary way in which such premises are and have been departed 
from; and if, for his own convenience or some other reason, he departs 
from such usual way and takes another, he becomes, at best, a mere 
licensee and cannot recover for injuries from a defect in the non-usual 
way of exit. Firfer v. United States, 93 U.S. App. D.C. 216, 208 F. 2d 
524 (1953); Cohen v. Davis, 305 Mass. 152, 25 N.E. 2d 223 (1940); 
Mazey v. Loveland, 133 Minn. 210, 158 N.W. 44 (1916); 38 Am. Jur. 762, 
Negligence, Sec. 100. 


The Morrison and Fain cases concern invitees who tripped over jack handles 
in garages. Both cases were decided under the so-called no-duty rule that a 
landowner is not liable for injuries caused by an open and obvious unsafe condi- 
tion known and appreciated, or which should have been known and appreciated by 
an invitee who voluntarily encounters them. The theory behind the no-duty rule 
appears to be the same as that for assumption of the risk. In fact, the case of 
McKee v. Patterson, 153 Tex. 517, 271 S.W. 2d 391 (1954), states that ina 
“given fact situation the two theories so completely overlap as to be almost in- 
distinguishable."" The appellant did not seek the benefit of the no-duty rule by a 
motion for directed verdict at the close of the appellee's case because the case 
was being submitted on both res ipsa loquitur and specific negligence. 
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Appellee had been to appellant's garage before. | (JA 6, 25-26) 
On the day he was injured he entered the garage area of appellant's 
premises by means of the customer-pedestrian door. : He walked from 
the customer-pedestrian door to the service desks area by using the 
customer walkway. The customer-pedestrian walkway was separated 
_. from the driveway entrance and ramp by a small curbing. Appellee 
admitted he knew that the shortest and quickest way for him to get from 
the service desk area to his parked car was to go along the separate 
pedestrian walkway to the pedestrian door and that there was no obstruc- 
tion to prevent his using the said walkway or the door. (JA 27) The 
area in question was well lighted. (JA 72) ! 


Apparently appellant's requested instruction No. 3 (JA 4, 5) was 


denied because the court concluded that appellant's employee, Mr. 
Schimpf, invited appellee to use the driveway exit or because the court 
felt the driveway exit was a usual means of customer-pedestrian exit. 
(JA 76, 77) The court was wrong in so concluding and should have 
submitted the matter to the jury. : 


Appellant's employee, Mr. Schimpf, denied that he told the appel- 
lee ‘Come on, let us go" or that he in any manner asked appellee to 
follow him. (JA 69; 70) Furthermore, appellant's evidence, contrary 
to appellee's evidence, was that no other customer went up the ramp 
with Mr. Schimpf. (JA 40) It was, therefore, for the jury to deter- 


mine whether appellee was invited to go up the service ramp exit. 
| 


There was no testimony whatsoever that the service driveway was 
the usual means of exit when the overhead door was half-way open. One 
witness said that in the summertime when the door was open, it was 
usual for customers to use the driveway as an exit. : (JA 32) Another 
witness said it was usual to use the driveway when the door was open. 
(JA 38-39) | 
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Clearly it was for jury to say which of the conflicting facts and 
inferences to believe. The appellant was entitled to its requested in- 
struction No. 3 and should have been permitted to argue to the jury that 
the appellee had departed from the usual means of exit; was not an 
invitee at the time of his injury; and could not, therefore, recover 


damages from the appellant. 


V 


APPELLEE SHOULD NOT HAVE BEEN PERMITTED TO ARGUE 
TO THE JURY THAT APPELLANT'S EMPLOYEE MIGHT 
HAVE STARTED THE DOOR DOWN 


Argument to the jury must be confined to commenting on the evi- 
dence and inferences reasonably deducible from that evidence. The 
appellee's closing argument to the effect that appellant's witness 
Mattingley may have pushed an activating button is based upon pure 
speculation because the uncontradicted testimony of this witness was 


that the door was not in motion at the time of the accident. 


Appellee based the above argument solely upon the testimony of 
appellant's witness Mattingley on direct examination that while he was 
at the service desk area, he heard a noise and then moved into position 
and saw the plaintiff and the door about half way open. Completely dis- 
regarded by appellee and the court, however, was the uncontradicted 
testimony that the door was in a Stationary position at the time of the 
appellee's injury and that the door did not move at all during the time 
the appellee was enroute from the service desk area to the door. : The 
appellee was, therefore, permitted to engage in speculation to the 
prejudice of the appellant. 


t The evidentiary facts in support of this ultimate fact are set forth at foot- 
note number 3, supra. 
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| 


CONCLUSION | 


Since the lower court erred in denying the motion for a new trial, 
in submitting the case to the jury on the res ipsa loquitur theory, in 
failing to instruct the jury on the assumption of risk, in failing to 
properly instruct the jury with regard to the invitor-invitee relationship 
and in permitting an improper closing argument on behalf of the appel- 
lee, this Court should reverse the judgment entered upon the jury's 
verdict and should remand the case with instructions to award appellant 


a new trial. 


Respectfully submitted, 


JOHN L. LASKEY _ 
DYER JUSTICE TAYLOR 


509 Albee Building 
Washington, D.C. | 


Attorneys for Appellant 
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JOINT APPENDIX | 


[ Filed Mar. 20, 1957] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA ! 


ERNEST PETZAL, 
7703 Marbury Road 


Bethesda, Maryland 


Plaintiff, | 
vs. C. A. No. 687-57 


COMPANY, INCORPORATED 
c/o C. T. Corporation System 
1329 E Street, N. W. 


) 

) 

) 

) 

) 

) 
LUSTINE-NICHOLSON MOTOR 
) 

) 

Washington, D. C., 
) 


Defendant. 


COMPLAINT 
(Personal Injury) | 
1. This Court has jurisdiction of the within cause of action, the 
amount in controversy exceeding the sum of Three Thousand Dollars 
($3,000.00), besides interests and costs. 
2. On, to wit, November 4, 1955, plaintiff, Ernest Petzal was 
a customer and business invitee of defendant, Lustine-Nicholson Motor 
Company, Inc., in the defendant's Oldsmobile showroom in Hyattsville, 
Maryland. At said time and place, the defendant corporation, by and 
through its agents, servants, or employees, negligently and carelessly 
caused or permitted a heavy overhead door to strike the plaintiff on the 
head with great force and violence and to cause the plaintif serious 
injuries. 
3. On, to wit, November 4, 1955, plaintiff, Ernest Petzal, was 
a customer and business invitee of defendant, Lustine-Nicholson Motor 
Company, Inc., in the defendant's Oldsmobile showroom in Hyattsville, 
Maryland. At said time and place, a heavy overhead door descended 
| 


2 
and struck the plaintiff on the head with great force, causing him 
serious injuries. : 

4. Asa result of the defendant's act and negligence as afore- 
said, the plaintiff sustained severe, permanent and painful injuries in 
and about the head, body, and limbs; has suffered and will continue to 
suffer great physical pain, nervous shock and mental anguish; has ex- 
pended and will continue to expend, large sums of money for hospital 
and medical care and associated items; and for a long period of time, 
was unable, and in the future will be unable to pursue his usual gainful 
occupation and other activities. 

WHEREFORE, the plaintiff, Ernest Petzal, demands judgment 
against the defendant, Lustine-Nicholson Motor Company, Inc., a corpo- 
ration, in the sum of $50,000.00, besides interests and costs. 

/s/ Joseph D. Bulman 
/s/ Sidney M. Goldstein 
/s/ Samuel Z. Goldman 


/s/ Leo N. McGuire 
Plaintiff's Attorneys 

800 Woodward Bldg. DI 7-0158 
Washington, D. C. 


Plaintiff demands trial by jury. 
/s/ Leo N. McGuire 


[ Filed April 3, 1957] 


ANSWER 
First Defense 

The complaint fails to state a claim against the defendant upon 
which relief can be granted. 

Second Defense 

1. The defendant admits the allegations of paragraph 1. 

2. The defendant admits that on November 4, 1955 the plaintiff 
was a customer but denies that he was entitled to the status of a busi- 
ness invitee in the portion of the defendant's premises where the 
claimed injury was allegedly suffered, and denies any negligence on 


3 
his part or on the part of any agent, servant or employee of his. 

3. The defendant admits that on November 4, 1955 the plaintiff 
was a customer at his place of business; denies that the plaintiff was 
entitled to the status of a business invitee in the portion of the premises 
where the alleged injuries occurred and denies that the door referred to 
descended and struck the plaintiff. : 

4. The defendant is without knowledge or information sufficient to 
form a belief as to the nature and extent of the injuries alleged to have 
been sustained by the plaintiff or as to the amount of damage incurred, 
if any. , 

Third Defense | 

If the plaintiff suffered the injuries and damages alleged in the 

complaint, the same resulted from his sole or contributory negligence. 


/s/ John L. Laskey 
Attorney for Defendant 
509 Albee Bldg. 


Washington, D. C. : 
[ Certificate of Service] ! 


[ Filed May 22, 1957] 
AMENDMENT TO ANSWER : 

Leave of Court being first had and obtained, the defendant amends 
its answer herein by asserting the additional fourth defense as follow- 
ing: | 

FOURTH DEFENSE : 

Immediately prior to the date of suffering the alleged injuries set 
forth in his complaint, the plaintiff, while in and upon the premises of 
the defendant, had departed from the area and walkway designated for 
pedestrian traffic into a portion of the defendant's premises reserved 
for the use of its employees and of vehicles and machinery connected 
with the conduct of defendant's business. In so doing, the plaintiff 
assumed the risk of incurring any such injuries as he allegedly sus- 
tained. | 


/s/ Jobn L. Laskey 
Attorney for Defendant 
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NO OBJECTION TO THE FOREGOING AMENDMENT. 


Date: May 13, 1957 /s/ Joseph D. Bulman 
Attorney for plaintiff 


LET THE FOREGOING AMENDMENT BE FILED. 


Date: May 22, 1957 /s/ Joseph C. McGarraghy 
Judge 


[ Filed Oct. 24, 1958] 
DEFENDANT'S PRAYER NO. 2 

If you find from the evidence that immediately prior to the time 
of the plaintiff's accident the overhead door to defendant's garage was 
at a height below the top of the plaintiff's head and that the plaintiff 
failed to see that which he should have seen in the exercise of ordinary 
care, or that having seen the position of the door, failed to exercise 
ordinary care in passing under it, and if you further find that such con- 
duct on the part of the plaintiff was the proximate cause of the plain- 
tiff's injuries, then you are instructed that the plaintiff was contributorily 
negligent and you are to bring in a verdict for the defendant. 


Pettigrew v. Nite-Cap, Inc., 63 S. 2d 492 (Fla., 1953); 
Dukek v. Farwell, et al., 248 Minn. 374, 80 N.W. 2d 53 (1956); 
Rosenberg v. Hartman, 46 N.E. 2d 406 (Mass., 1943); 

Weber v. Eaton, 82 U.S. App. D.C. 68, 160 F. 2d 577 (1947); 


Harrill v. Sinclair Refining Co., et al., 225 N.C. 421, 35 S.E. 2d 
~ 240 (1945). 


GRANTED 

as amended 

10-23-58 
McG. 


[ Filed Oct. 24, 1958] 
DEFENDANT'S PRAYER NO. 3 
In considering the question of whether a person entering the 
_ premises of another is an invitee, you are instructed that a person 
entering premises for business purposes becomes an invitee in the 
_ premises to the extent reasonably necessary for carrying on the 
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business purposes. The fact, however, that a person is such an invitee 
does not make him an invitee to all parts of the premises and he is 
bound to leave the premises by the usual, ordinary, and customary way 
in which such premisses are and have been departed from; and if, for 
his own convenience or some other reason he takes another route and 
is injured, he cannot recover. 
Firfer v. United States, 93 U.S. App. D.C. 216, 208 F. 2d 524 (1953); 
Cohen v. Davis, 305 Mass. 152, 25 N.E. 2d 223 (1940); 
Mazey v. Loveland, 133 Minn. 210, 158 N.W. 44 (1916). 


[Denied 10-23-58, McG. ] 


[ Filed Oct. 24, 1958] 
DEFENDANT'S PRAYER NO. 4 

If you find from the evidence that immediately prior to the time 
of the plaintiff's accident the overhead door to defendant's garage was 
at a height below the top of plaintiff's head and if you further find that 
the plaintiff knew, or in the exercise of reasonable care should have 
known, about the danger inherent in bending down So as to clear the 
bottom of the door and that the plaintiff voluntarily exposed himself to 
such danger at a time and place where he could have reasonably taken 
a route provided by the defendant which would have avoided such 
danger, then you are instructed that the plaintiff has assumed the risk 
of the danger, and you are to bring in a verdict for the defendant. 

Weber v. Eaton, 82 U.S. App. D.C. 68, 160 F.2d 577 (1947); 


Morrison v. Suburban Trust Company, 213 Md. 64, 130 A.2d 915 
(1957); | 


Fain v. Goodyear Tire Company, Inc., 228 F.2d 508 (Texas, 1956); 


Harrill v. Sinclair Refining Co., et al., 225 N.C. 421, 35 S.E. 2d 
240 [5 Sa 7 : 


[Denied 10-23-58, McG. ] 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
October 21, 1958 
The above-entitled action came on for further trial on the merits, 
before the HONORABLE JOSEPH C. McGARRAGHY, United States 
District Judge, and a Jury, at 10:30 o'clock a.m. 
* cd * 
ERNEST PETZAL 
the plaintiff, called as a witness in his own behalf, being first duly 
sworn, was examined and testified as follows: 
a ps x 
DIRECT EXAMINATION 
BY MR. BULMAN: 
Q. Would you be kind enough to state your full name, sir? 
A. Ernest Petzal. 
Q. And where do you live? A. 7703 Marbury Road, Bethesda, 
Maryland. 


* * 


Q. How old are you? A. 61. 
ak * * * 


Q. Inviting your attention to the year of 1955, would you please 


tell us whether or not you had the occasion to purchase an auto- 
mobile from the Lustine-Nicholson Oldsmobile Company? A. I did. 
Q. And what kind of car did you buy? A. A 1955 Oldsmobile. 
x  * * bs 
Q. I show you this purchase order and ask you if that is the pur- 
chase order of your car? A. Yes, sir. 
Q. And it is dated September 19, 1955? A. Yes. 
* x * aa 
Q. After you purchased this car at the Oldsmobile Company of 
Lustine-Nicholson Oldsmobile Company, is that the first time you had 
been to the Lustine-Nicholson's Oldsmobile Company's garage 





or showrooms? A. No, sir. | 

Q. Had you been there on prior occasions? A. | I was there once 
or twice before. | 

Q. Before you bought this particular car? A. Yes, sir. 

Q. After you purchased this car, did you have occasion to go to 
the service station of the Lustine-Nicholson Company for the purpose of 
service? A. Yes, sir. 

Q. Tell his Honor and the ladies and gentlemen what was wrong 
with the car that required service? A. When I took the car over, the 
salesman, Mr. Wise -- ? 

* > a } *x 

A. -- went on a small trial run so I could get familiar with all 
the items connected with it, and we noticed a rattle under the dashboard 
and some other items... . | 

Q. So that certain items had to be taken care of in the future, is 
that correct? A. Right. | 

Q. Did you have occasion to come to the Lustine Company for 
these repairs that you told us about? A. We went, after this trial run, 
back and Mr. Wise introduced me to Mr. Schimpf and told him about it. 
He wrote everything down which should have been done. eM 

a * aK | x 

Q. Did you go there prior to November 4, 1955, did you go there 
on prior occasions for this purpose? A. Yes, sir. : 

Q. And was certain work done to your car? A, No, sir. * * * 

ca * * | * 
Q. Inviting your attention to November 4, 1955, had your car 
completely been adjusted as of that date? A. No, sir. 
* * % 
Q. What specific complaint did you have as of November 4, 1955, 
11 with your car, Mr. Petzal? A. The main Sa was a rattle 
under the dashboard. | 
Q. And inviting your attention to November 4, 1955, did you call 


anyone at the Lustine Company to make an appointment for the purpose 
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of correcting that? A. No, sir, I went over, before November 4 I 
went over, assuming Mr. Schimpf would go on a trial run, but he told 
me there was not any time, I would have to call him up when I come 
back again. 

Q. Trial run, you mean a road test? A. Ona road test. 

Q. You had requested a road test, had you? A. Yes, sir. 

Q. And had Mr. Schimpf ever gone out with you on a road test? 
A. Not prior to November 4, 1955. 

Q. Now, inviting your attention to November 4, 1955, did you have 
an occasion to call Mr. Schimpf on November 4, 1955? A. Yes, sir. 

Q. And would you tell us approximately what time it was and 
where were you, if you can remember, that you called him? A. It was 
around noon time, I had an appointment at 11 o'clock in the neighborhood 
and I called him from there and asked him if I could come over and he 

12 said he is going to lunch around noon and asked me where I am 
right now and I told him I am only a few blocks away. He said if you 
would rush up, we could do it. 

* a x * 

Q. And by whom are you employed? A. Mutual of Omaha, United 
Benefit Life Insurance. 

Q. What is your occupation? A. Insurance sales. 

Q. How long have you worked for them? A. Approximately 
fourteen years. 

Q. Now, after you had this conversation with Mr. Schimpf at the 
Lustine Company, tell us what you did after that? A. I went immediately 
over, I went immediately and the big garage -- 

Q. Where did you drive to? A. Lustine-Nicholson in Hyattsville. 

Q. Did you go to the service department of Lustine-Nicholson? 
A. I went to the big garage, which was all the way closed. 

Q. Would you tell His Honor and these ladies and gentlemen of 





13 the jury, what the weather condition was around noon time on = 
November 4, 1955, as best as you can recollect it? A. It was a cold . 
day. 





oon 
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Q. And would you please tell us how you were attired, what you 
were wearing that day? A. I had a heavy winter coat and winter hat. 

Q. When you drove over to the Lustine Company's service station, 
would you tell us how you drive into the service department of the serv- 
ice station, the service area, how do you get in there? A. There isa 
big overhanging door and there is a sign on it, "Sound the horn" or 
"Blow the horn," which I did because the door was closed. 

Q. Now, when you arrived there, approximately what time would 
you say it was? A. It was shortly before noon. 

Q. And with respect to that overhanging door, would you please 
tell us whether it was up or down? A. The door was all the way down. 

Q. And would you please tell us what position your automobile 
was in when you sounded the horn? A. I was right in front of the door. 

Q. And would you please tell His Honor and the ladies and gentle- 
men of the jury, how many times you sounded the horn, if you can recol- 
lect? A. To the best of my recollection, at least twice or three times. 

14 Q. In response to the sounding of the horn, was or was not the 
door opened? A. The door was not opened. : 

Q. And after the door wasn't opened, would you please tell us 
what you did? A. I backed up and parked in front of Lustine- -Nicholson 
on a meter, expecting to go shortly on a trial run. : 

Q. You parked your car? A. Yes, sir, and locked the car. 

a * * | * 

@. Mr. Petzal, I show you Plaintiff's Exhibit No. 3 which is a 
photograph and it shows Baltimore Avenue and the outside of Lustine 
Oldsmobile Company. Do you recognize that? A. Yes, sir. 

Q. Do you, on that picture, see a meter, a parking meter? 

A. Yes, sir; here is one, here is one, it looks as if this is one, too, 
but the picture is not clear. : 
15 Q. Now, where did you park? A. I parked here (indicating). 
x * * a 


(Plaintiff's Exhibit No. 3 was 
received in evidence.) 


* * * oe 
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Q. Mr. Peitzal, after you parked your car at the meter, would you 
please tell us what you did after that? A. I locked the door, I went back 
to the big garage door * * *. 

* * * * 

Q. Tell us what you did. A. I went in the small door. 

Q. Before you went into the small door, did you make an examina- 
tion of the big door? A. Yes, sir. 

Q. What were you looking for at the time? A. Either for a bell 
or a small built-in door as some other garages have it. 

Q. Then what did you do, did you find a bell there? A. No, sir. 

Q. What did you do after that? A. I went into the small door. 

Q. Now, before you went into the small door, did any of the em- 
ployees -- did you see any employee or employees of the Lustine Com- 
pany in the showroom? A. Yes, sir. 

Q. And who was that, sir? A. Mr. Murphy. 

Q. And what did you observe him do? A. Mr. Murphy was looking 


outside, smoking a cigarette, and when he saw that I couldn't go in as the 


door was closed, he gave me, by signs, to understand to go to the small 
door. 

Q. He motioned to you? A. Yes, sir. 

Q. And then did you go into the small door? A. Yes, sir. 

* aK * e 

Q. All right. Now, would you stand up and turn around toward 
the jury and just show them this picture and show them where the big 
door is that you went to? A. (Indicating) This is the big door, this is 
the small door. 

Q. Now, with respect to that big door, was that down or up when 
you drove up? A. The door was down. 

Q. Now, with respect to that little door which is adjacent to it, 
was that open or closed? A. Well, it is a swinging door you can go in, 
just push the door. 

Q. Do you know whether it was open or closed when you went in? 
A. I assume it was closed. 
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Q. You don't have any distinct recollection? A. No. 
Q. With respect to Mr. Murphy, would you show on this picture, 
if you can, where Mr. Murphy was standing? A. This picture doesn't 


18 show it; approximately here (indicating). 
Q. All right. i 
* * * | * 


MR. LASKEY: Are you offering it in evidence? 2 
MR. BULMAN: Iam sorry. I offer it in evidence and he has no 
objection. | 
* * * ! * 


(Plaintiff's Exhibit No. 2 was received 
in evidence.) : 


x * * | * 
(Plaintiff's Exhibit No. 4 was received 
in evidence.) : 
BY MR. BULMAN: 
Q. I show you Plaintiff's Exhibit No. 5 for identification and ask 
you to look at that picture. Do you recognize what is: depicted there ? 
A. Yes, sir, it is the big garage door and the small door and here is 
the showroom. 
Q. Could you please tell us, if you recollect, where Mr. Murphy 
19 was standing at the time he motioned to you, as | you just testified ? 
A. Approximately here. ! 
Q. Would you get up now and hold it up? A. Aporonzmatets here 
(indicating). | 


* * * ! * 


(Plaintiff's Exhibit No. 5 was received 
in evidence.) | 


x xk * % 

Q. Mr. Petzal, so there will be no misunderstanding, would you 
look at that photograph again and put an 'X" mark where you recollect 
Mr. Murphy was standing? A. (The witness marked the photograph). 

Q. Was that inside or outside the showroom ? A. It was inside. 

MR. BULMAN: May I pass this, Your Honor? 
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THE COURT: Yes. 
20 BY MR. BULMAN: 
Q. Now, Mr. Petzal, after receiving this signal from Mr. Murphy, 
did you enter the small door? A. I did, sir. 
Q. And did you walk into the service part of the garage? A. I 
did, sir. 
Q. And who did you see there, sir? A. Mr. Schimpf. 
Q. And had you met Mr. Schimpf prior to this occasion? A. Yes, 
sir. 
Q. And when you arrived inside the service station, where was 
Mr. Schimpf standing, if you can recall? A. He was a little bit on the 
_ Side of the desk which is there. 
Q. Would you tell His Honor and these ladies and gentlemen of 
the jury whether or not there was any service desk adjacent to the wall 
at the time that you entered? A. Yes, there were two service desks. 
Q. And who else was in the service part of the garage other than 
_ Mr. Schimpf? A. I didn't see anybody but a man, which I assume he 
was a customer. 
MR. LASKEY: I object. 
21 THE COURT: Yes. 
| BY MR. BULMAN: 
Q. Don't say what you assume; tell us whether or not there was 
anybody else there except Mr. Schimpf. A. Yes. 
Q. With respect to his attire, how was he dressed? A. He hada 
winter coat and winter hat, too. 
a i * 7 
Q. Now, did there come an occasion when you spoke to Mr. 
Schimpf and told him why you were there, after you got into the garage? 
A. Yes. May I explain this? 
22 Q. No. Did you speak to him? A. Yes. 
Q. And did you tell him where your car was? A. Yes. 
Q. And what did you do after you had that conversation with him? 
A. He said to me, "Wait a minute." 
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Q. All right. What else did he do? A. He talked to this unknown 
customer and I heard only part of the conversation. : 
x * x * 
Q. Then what happened after that? A. Mr. Schimpf looked for 
the time and said, "Come on, let us go," went over is button, leaned 


over to the button -- 

Q. With respect to this desk, where was the desk as far as the 
button was concerned? A. The desk is on the wall and the button is 
above, I mean on the same wall but a little higher than the desk. 

Q. And what did you see Mr. Schimpf do? A. Mr. Schimpf went 
or leaned over and tried to push the button, but was interrupted by two 
mechanics which asked him some question. | 

23 Q. And did he talk to these two mechanics? A. Yes. 

Q. Then what did Mr. Schimpf do? A. He said, "Come on, let us 
go," and pushed the button. 

Q. When he said, "Come on, let us go," to whom did he address 
that remark? A. To me. 

Q. Was the other gentleman standing there, too, at the same time ? 
A. Yes. 

Q. And did you see whether or not Mr. Schimpt actually pushed 
the button? A. Yes. i 

Q. And when he pushed the button, what did Mr. Schimpf do, what 
did the other man do, and what did you do? Tell us exactly what occur- 
red. A. After Mr. Schimpf pushed the button, he went out first, then 
this unknown customer, and I was behind as the third one. 

Q. Tell me what happened to the door when he pushed the door 
button? A. The door went all the way up. | 

Q. How far away from the door were you, Mr. Schimpf and this 
other man standing at the time the door went up, in feet, would you say? 

24 A. We were next to the desk which is approximately 25 to 30 feet 
from the garage door. : 
* * * | * 


MR. BULMAN: Your Honor, I have Plaintiff's Exhibit 6 which 
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shows the garage, but it shows three service desks. It has been stipu- 
lated there were only two service desks there on this occasion of Novem- 
ber 4, 1955, and also that the sofa which is depicted there, was not there. 
* * * 


* * 


(Plaintiff's Exhibit No. 6 was received 
in evidence.) 
* ! * 
BY MR. BULMAN: 

Q. Would you stand up and show to the members of the jury, if you 
will, where that button was that Mr. Schimpf pushed? A. Here on the 
wall (indicating). 

Q. All right. Now, Mr. Petzal, with respect to leaving the area 
where you were standing, would you please tell us who was it that went 
out first? A. Mr. Schimpf went out first. 

Q. And who followed him? A. The unknown customer. 

Q. And who was third? A. Myself. 

Q. And is that the procedure that you followed when you left the 
garage? A. Yes. 

Q. Tell us whether you were directly behind each other or to the 
side of each other, or in what manner you went? A. Behind each other. 

Q. And would you please tell us how much space separated Mr. 
Schimpf, if you can remember? A. Yes, we were close, one after the 
other one. 

Q. As you were walking out, what door did you all walk out of ? 

A. The big garage door. 

Q. Do you remember whether you walked out of the left-hand 
side, right-hand side, or in the middle? A. No, it was on the right- 
hand side. 


Q. Now, as you walked out, would you please tell us, did you keep 


in that relative same position as you walked from the service desk to 
the door itself? A. I didn't quite understand. 
Q. Did you all keep in the relative same position as you walked 
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out of the garage? A. Yes. 

Q. Now, tell us what happened to you as you walked through the 

big door? A. When I walked, as the third one, through the door -- 

Q. Keep your voice up and speak slowly. A. When I walked 
through the big door, I was struck by the door which came down and it 
knocked me down and I was unconscious. 

Q. Now, where did the door strike you, Mr. Petzal? A. On my 
head. i 

* * * * 

Q. At the time that you walked through the door, would you please 
tell us whether or not you hada hat on? A. Yes, sir. 

Q. Now, do you remember what happened to the door after it came 
in contact with your head? A. It knocked me down. | 

Q. Do you remember what happened to it afterwards 7 ? A. Iwas 
unconscious. | 

Q. So you don't know what happened to the door afterwards? 
A. No, sir. 


Q. Would you please tell us, when you came 3 or regained con- 


sciousness, were you within the garage itself or on the sidewalk outside 
of the garage? | 
* * * : * 
28 THE WITNESS: To my best recollection, I was a little bit more to 
the outside. 
BY MR. BULMAN: 

Q. Tell us whether or not you were knocked to the ground or what 
happened to you, when you had any recollection? A. The only thing that 
I know is that I was knocked down and how long, I don't know. 

Q. Now, tell us whether you were able to get up yourself or if you 
had any assistance in getting up? A. I couldn't state it, I don't know it. 

Q. What is your next clear recollection? A. Mr. Schimpf was 
leaning over to me, I believe I was trying to get up, that is the best of 
my recollection, and asked me, "Are you badly hurt," the same words. 

Q. All right. A. And then he said, "Could you still go on a trial 


run?" 


| 
i 
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Q. What happened after that? A. I don't remember if I went in 

the car by myself or if he helped me to the car, I don't remember this. 
29 Q. Do you have any recollection of being in the car afterwards? 
A. Yes. 

Q. Do you have any recollection whether or not you went ona 
trial run, as you call it? A. Yes, we did. 

Q. And do you know what was happening to you while you were in 
the car? Tell us what was happening to you. 

* ae * * 

A. Well, I was dizzy and everything was far away from me. 

Q. All right. Was any part of your body or your head hurt? 
A. Yes. 

Q. Tell us about that. A. I got hurt here (indicating). 

Q. What was happening to that? A. It was bleeding. 

Q. And was there any blood coming from the wound? A. Yes. 

Q. Where was the blood coming from? A. Down this way. 

Q. Did you do anything to remove that blood, on the road test? 

30 A. Mr. Schimpf called my attention to it and asked me if I had any 
Kleenex there and I said they must be in the glove compartment. 

Q. Glove compartment? A. Yes, and he took it out and I don't 
know if he cleaned it, but he must have, or I cleaned it, because I don't 
remember. 

Q. Did there come a time, Mr. Petzal, that you returned to the 
garage after the road test? A. Yes. 

Q. And when you returned to the garage, do you recollect whether 
or not the door was open or closed? A. I don't remember. 

Q. What is the next clear recollection you have? A. Mr. Schimpf 
told me to go in the showroom or the adjacent agent’s room and wait, 
because I needed a rest. 

Q. Did you go into the showroom or agent's room? A. Yes, sir. 

Q. Do you know which of the two rooms you went into? A. Yes, 
I was sitting in the so-called agent's room, I believe they call it. 

Q. Where the salesmen are? A. Correct. 
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Q. While you were sitting there, would you tell us how you felt? 

31 A. Terrible headache, terrible headache, as if. any head would 
bust, and as if I have to vomit. 

Q@. Have to what? A. As if I would have to vomit. 

Q. You were nauseous, were you? A. Yes, and I had terrible 
pains in my back. | 

Q. How long would you say you were there befdre you left Lus- 
tine's, Mr. Petzal? A. I would estimate about twenty-five minutes. 

Q. Now, who came back or did anyone come back to tell you that 
your car was ready? A. Yes. 3 

Q. Who was that? A. Mr. Schimpf. : 

Q. Tell us whether or not you were able to drive your car away 
from Lustine-Nicholson that morning? A. Yes. ! 

Q. Do you know where you went from Lustine-Nicholson? A. I 
don't remember if I went straight home or stopped “ our office, I don't 
know this. | 

Q. Now, Mr. Petzal, when you drive off of Baltimore Avenue -- 

I think it is stipulated that Baltimore Avenue runs adjacent to this build- 
ing, is that correct? A. Yes. 

32 Q. When you drive into the service station, please tell us whether 
you go in on a level or whether you have to go upa hill and then down a 
hill before you get into the level part of the building? A. No, you go up 
a little bit and then there is a steep down grade. : 

Q. And when you walk up from inside of the service station to the 
door itself, do you walk down grade, on a level, or upgrade? A. You 
have to go up. ! 

 * * * | * 

33 Q. I failed to ask you this question, as you started toward the door 
with Mr. Schimpf and the unknown customer, and yourself, inviting your 
attention to that morning when you started out toward the door, was the 
door completely up, part way down, or moving? A. Completely up. 

Q. Now, did there come a time that afternoon when you returned 


| 


to your home after this occurrence? A. Yes, sir. — 
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Q. Would you please describe to His Honor and these ladies and 
gentlemen of the jury what your condition was when you arrived home? 
A. I had terrible headaches, as I said before, they were even more and 
more and more. 

Q. When you Say terrible headaches, would you please describe 
to the jury where the headaches were, the type of headaches? A. All 
around, it was a feeling as if my head would bust, and also the feeling 
that I would have to vomit, and had terrible pain in my lower back. 

Q@. And whereabouts in your back was that pain? A. In the lower 
back. 

34 Q. Now, when you got home, what, if anything, was done for you? 
Don't tell us what your wife said to you, just tell us what she did for you. 

*x * * * 

THE WITNESS: She cleaned me because I still had dry blood on 
my head, my overcoat, and gave me tea, and with the tea gave me some 
aspirin tablets and told me to rest. 

BY MR. BULMAN: 

Q. Did you rest? A. Yes. 

Q. Were you able to work at all that evening and tell us, if you 
did, what attempts you made to work? A. I tried, I had an appointment 
in the evening about 6:30, 7 o'clock, and to the best of my recollection I 
went to this party, but I felt so that I told them I am sorry that I can't 
Stay there and I will have to go back. 

Q. You weren't able to keep your appointment? A. No, sir. 

Q. Would you please tell us how you felt the next day, Mr. Petzal? 
A. The same. 

Q. When you say the same, what hurt you? A. My head and my 

lower back. 

35 Q. And did you take anything to relieve the pain? A. Yes, my 
wife gave me either aspirin or some other tablets, I don't remember 
this any more. 

Q. Now, the next day, this was on a Friday, wasn't it? A. The 
accident was on a Friday, yes. 
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Q. And so Saturday you took this medicine, the maine and so 
forth? A. Yes. 

Q. Did your condition get worse or better that Saturday? 

A. Worse. 

Q. Now, inviting your attention to Sunday, what cmenca to you 
Sunday? A. Either Saturday to Sunday or Sunday to Monday, I don't 
remember this exactly, by approximately 2 o'clock at night, I woke up 
because my whole bed was full of blood, I had a nasal hemorrhage. 

Q. What did you observe about your bed? A. It was full of blood. 

Q. What did you observe about your nose? A. | It was running, I 
hope not to say too much, like a faucet. | 

. Did you attempt to get medical attention that night? A. Yes. 
. Who was called? A. My wife called the Suburban Hospital up. 
. Tell us what was said; were you taken to Suburban Hospital ? 
A. ! 
. Were you that night in a position to drive yourself? A. Not 
at all. | 


Q. Tell His Honor and the ladies and gentlemen of the jury whether 
or not your wife drove a car at that time? A. No. : 


Q. When was the first time that you went to see a doctor, Mr. 
Petzal? A. The following morning. 

Q. And would you tell us what doctor it was that you went to see? 
A. Dr. Gill. : 
Q. Where is Dr. Gill's office? A. On Dorset invemiie in Bethesda, 
which is in the vicinity of my house. | 

Q. Had Dr. Gill ever attended you before? A. Yes. 

* * * * 

Q. Now, when you went to see him, was anybody along with you? 

A. Yes. 

Q. Who was that? A. My wife. | 

Q. What did Dr. Gill do for you when you went to see him? 
A. Well, he treated me. 

Q. What did he do for you? A. Well, he put some medicine in 
and I felt something burning, it smelled awful and it was stinging. 
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Q. After he treated you, did you then leave? A. No, we waited a 
little bit to see how the reaction will be, then we left. 

Q. When you went to see Dr. Gill, tell us whether or not your 
nose was bleeding at that time? A. It might have, but I put so much 
cotton in that I didn't see it, at least, running. 

Q. Did there come a time when you left the doctor's office after 
he did what you described? A. Yes. 

Q. Tell us what happened on the way home? A. On the way home, 
I had to sneeze; Dr. Gill warned me to try to avoid it but I couldn't, and 
after sneezing I got the nasal hemorrhage even more than before, again 
in the car, so we had to turn around and go immediately back. 

38 Q. And did Dr. Gill treat you again? A. Yes. 

| Q. And how long did you stay in his office the second time ? 

A. I couldn't say in minutes, maybe a half hour, I couldn't say this. 

Q. Did you go home from Dr. Gill's office? A. Yes. 

Q@. And did you continue under Dr. Gill's care for some time? 
A. Yes. , 

Q. And how frequently would you go to see Dr. Gill? A. Very 
often, sometimes three times, four times a day, because they come 
always back, these nasal hemorrhages. 

Q. Every time you'd get a hemorrhage, you'd go there for treat- 
ment? A. Yes. 

Q. What else was your condition, tell us what else you were 
suffering from during this time? A. Terrible dizziness and always the 
feeling I would have to vomit and then those pains which got more and 
more and more in the lower back. 

Q. Now, with respect to your head, when you say you were dizzy, 
when did this dizziness manifest itself? A. It manifested immediately 
after I got struck by the door, and I got conscious again. 

39 Q. With respect to any morning afterwards, tell us when you 
would feel these dizziness spells most? A. In the morning, when I 
would get up. 

Q. What type of dizziness was it? A. The best thing to describe 
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it would be everything is going around me. 
Q. And how long would that continue throughout the day? A. Itis 
hard to say. 
Q. Would it continue all day long, would it cut off or get better? 
I am talking in the beginning, now. A. It was stronger in the morning, 
maybe a little better around noon, but I got it back again. 


Q. And with respect to this nausea or the vomiting, how long 
would that affect you? A. Well, this was an awful feplin, I couldn't 
eat anything and this is hard to describe. 

Q. Did that continue every day? A. Yes. 

Q. How long a period did that continue? A. For several weeks. 

Q. Now, did there come a time, Mr. Petzal, ee you went to see 


your family physician? A. Yes. 


Q. And who is your family physician? A. Dr. Gossels. 

ce % * : we 

Q. Now, when did you first go, approximately, to see Dr. Gossels? 
A. I believe it was in the end of January. : 

* * * | x 
4y Q. When you went to Dr. Gossels, what hurt you at that time? 
A. The same complaints as before. 

Q. What were they? A. My head and my back. 

Q. Now, with respect to your head, when you went to see Dr. 
Gossels, was it better or worse or what was its condition, as far as 
you remember? A. It got worse. | 

Q. How about your back condition? A. Very much worse. 

Q. Now, would you tell His Honor and these ladies and gentlemen 
of the jury, exactly what hurt you about your back and how it manifested 
itself to you? A. I could hardly walk more than a block, I had such 
stinging, pains in my legs, the only thing to describe as if burning 

needles are in them. ! 
Q. Now, is that in your back that you had these Bares A. On 
the side and on the back of my legs. : 
Q. Now, let me ask you this, Mr. Petzal, when Ras went to see 
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42 Dr. Gossels, did he refer you to anybody? A. Yes. 

Q. And were X-rays taken, do you remember? A. Yes. 

Q. And what doctor did he refer youto? A. Dr. Rosenfeld, I 
believe is his name, in Calvert Medical Building. 

Q. Did he refer you to anybody else to look at you? A. Yes, sir, 
Dr. Feffer. 

* * * 

Q. What did he dofor you? A. He stretched me. 

Q. When you say he stretched you, explain to His Honor and the 
ladies and gentlemen of the jury what you mean by he stretched you? 
A. He told his nurse to take me in a certain room and there were two 
ropes coming down which had on the lower part a leather strap like a 
sling, this was down under my jaw and I had to go up on my toes, and 
as she pulled the rope, I had to go back again down, so I was practically 
up, not completely up, but nearly up in the air. 

Q. Tell us whether or not these treatments were painful to you? 

A. Yes. 

Q. How many such treatments did you have? A. Seven times. 

Q. And what, if any, benefit did you derive from these treatments, 
if any? A. I didn't feel any better. 

Q. Did your condition get any better or did it get worse? A. It 
got worse. 

Q. Did you go back to Dr. Gossels? A. Yes, sir. 

a aK * xk 

Q. Now, with respect to the condition of your head, did you go to 
any specialist, seek any relief for that? A. Yes. 

Q. Who did you go to see? A. Dr. Ammerman. 

Q. Dr. Harvey Ammerman? A. Correct. 


64 Q. And do you remember when it was, what month it was, that 


you went to see him? A. Yes, it was November 1955. 

Q. Tell us whether or not he examined you? A. Yes, he gave: 
me a thorough examination. 

Q. What did he recommend that youdo? A. After I complained 
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about these pains in my head, dizziness, and in my lower back, he 
recommended a mylo -- that a brain wave = should be taken 
because he told me -- : 

Q. Don't tell us what he told you. He recommended a certain 
procedure be taken? A. Correct. 

Q. Did you go to the hospital for that? A. Yes. 

Q. What hospital was it you went to? A. Ries cence Hospital. 

Q. Was this procedure carried out? A. Yes. | 

% % 5 
45 Q. What, if any, medication did he give you? A. He gave me 
tablets, Iam not in a position to say what kind of tablets even, for my 
lower back. * * * | 
* ar * 

Q. The medication that he gave you, did that relieve your head 
and the dizziness? A. Very little bit. 

Q. Now, as time went on, Mr. Petzal, did your head condition 
clear up, did it remain the same or did it get oe A. The head 
condition got better. 

Q. In what respect did it get better? A. Well, ‘the dizziness 
slowly disappeared, not completely but it got better and I didn't have more 
headaches, at least not to the extent that I had it before. 

Q. With respect to the condition of your back, did your back get 
better, worse, or did it completely disappear as time went on? A. It 


got so bad that I didn't know what to do, it got worse. 
* * * | * 
46 Q. * * * Now, did there come a time when you went back to Dr. 

Ammerman again? A. Yes. : 

Q. Please tell us when that was, sir, approximately? A. I 
couldn't tell you exactly. | 

Q. Now, did he examine you? A. Yes, sir. | 

Q. And did he recommend a certain procedure when you went 
back to see Dr. Ammerman? A. Yes, he did. ! 


Q. What procedure was that that he recommended? A. He said 
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we have to find out what it is, we have to make X-ray picture and the 
myelogram. 
Q. And did you go to the hospital for the purpose of having the 
myleogram taken? A. Yes. 
Q. What hospital did you go to? A. George Washington Hospital. 
* % * cd 

47 Q. Mr. Petzal, I think before we took the recess, I had asked you 
about the myelogram. Tell us, when you went to George Washington 
University Hospital, what they did to you there? A. They made several 
X-ray pictures and after this was done -- I was taken to an X-ray room 
on an X-ray table and a needle was injected in my spine and they made 
all possible tests, turned the X-ray table every direction, upside down -- 

me xe * * 

48 Q. Isee. After they had completed taking these pictures of you, 
were you confined to the hospital for any period of time? A. I was there 
for two days. 

*x a * oe 
Q. Now, after this myelogram was performed on you, Mr. Petzal, 
did the doctor prescribe anything for you to wear? A. Yes. 
Q. What was that? A. I should carry a belt which he prescribed 
for me. 
49 Q. What kind of belt was it? A. It was going around here (indi- 
| cating) to give me support in the back. 
Q. How was it made? A. From rubber and leather. 
cd * * * 
Q. Now, did the condition with respect to your back get worse as 
time went on or better, after the myelogram was performed? A. It 


got worse. 


* ok * * 


50 Q. And tell us how, to what extent it got worse, Mr. Petzal? 
A. To the extent I couldn't stand it any longer, I couldn't walk. 


Q. Couldn't stand what? A. These pains. 
* * * * 
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Q. Now, with respect to the nights, did you get any relief when 
51 you laid in bed or did this pain continue when you were off your 
feet? A. It was better when I was lying down but I had always to take 
some tablets even to find some sleep. 
* * ak | * 

@. And did there come a time when you were confined to the 
hospital for it? A. Yes, sir. : 

Q. And were you operated on? A. Yes, sir. | 

Q. And who operated on you? A. Dr. Ammerman. 

Q. And how long were you in the hospital? A. So far as I 
remember, ten days. 


* * * ! * 


63 CROSS-EXAMINATION 
BY MR. LASKEY: | 
* * * : * 
64 Q. Had you been to the Lustine-Nicholson show rooms on more 


than one occasion prior to the purchase? A. I did. i 

Q. And where did you go on that occasion? A, I went to the 
show room. 

Q. And the show room is immediately adjacent to the garage 
service area; is that correct? A. Yes, sir. 7 

65 * * * | * 

Q. And the door to the service area is immediately adjacent to 
the show room; is that correct? A. Well, there comes first a small 
door and then the big garage door. : 

Q. The pedestrian door, the door for people rather than cars is 
right next to the show room; is that right? A. a ae 

ss * * ak 

Q. Following the purchase, you went back on October 13 for a 

thousand mile check-up, did you not? | 
* * * * 
66 A. Yes, sir. 


* * * | * 
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Q. How did you walk out when you left your car there to have it 
worked on? A. I don't remember this any more. 

Q. Did you go through the pedestrian door? A. I couldn't tell 
you this any more. 

67 Q. Now, you went back again the same month, in October, did you 
not? A. Maybe. 

Q. You got some antifreeze? A. It is possible. 

Q. Showing you another service order, which I won't have iden- 
tified at this time, I ask you if you recognize having had that work done? 
A. Yes, winterize. 

Q@. Winterize? A. Correct. 

Q. That was on October 25? A. Right. 

Q. Did you leave your car there on that occasion or wait for it? 
A. I couldn't tell you, after three years. 

Q. To what part of the Lustine-Nicholson shop did you go on that 
occasion? A. I went into the main garage door by car and gave it to 
Mr. Schimpf. 

MR. LASKEY: Excuse me a minute. 

BY MR. LASKEY: 
Q. Didn't you see a Mr. Winters on that occasion, instead of Mr. 
Schimpf? A. Who? 
* * * a 
68 Q. And the next time you went back was on November 4, the day 
of the accident? A. Yes, sir. 

Q. On that occasion, you saw Mr. Schimpf. Now, Mr. Petzal, on 
November 4, when you went there because of the rattle in the dash, did 
you park your car in a position past the main garage doors and 
opposite the show room? A. Yes, in front of the meter. 

* * * * 

Q. That is past the garage doors and in front of the show room, 
is that what you mean? A. Right. 

Q. And the closest way into the service area from your car was 

69 to go through the pedestrian door, is that correct? A. Yes, sir. 
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Q. Was there any particular reason why you went past that door 
and up to the garage door to look for a built-in door in the garage door ? 
A. I went to the big door before, and, as I stated before, I assumed 
there would be a bell or a built-in door as some other garages have it, 
but it didn't; so I went to the small door after Mr. Murphy gave me to 
understand, by signs, to go to the small pedestrian door. 
Q. And that door was open? A. Which one? 
Q. The pedestrian door? A. Well, itis a swinging door. 
Q. A swinging door and you just opened it, it wasn't locked or 
barred or anything? A. I didn't pay any attention to this. 
Q. You went right in? A. I went into the ce aeeaas door, yes, 
after Mr. Murphy showed me to go through. i 
| Q. You were familiar with that passageway, were you not, from 
your prior visits? A. With the swinging door? __ 
Q. Yes. A. Well, I didn’t pay any attention to it. 
Q. You knew it was there? A. No doubt about it. 
* * * | * 
Q. Now, during that time that you were thete) was the door 
opened and closed? A. The garage door? ! 
Q@. Yes. A. No, it was closed. 
Q. It remained closed the entire time? A. Correct. 
Q. When was it first opened? A. When Mr. Schimpf opened it. 
Q. And that was when he said to you, "Let's go"? A. Correct. 
Q. Now, the quickest way to get from the service desk to your 
car would be to go through the pedestrian door that you had come in, 
was it not? A. I didn't figure on this. | 
Q. I didn't ask you whether you figured on it; that was the 
shortest way to get to your car, was it not? A. It is possible, yes. 
Q. And there wasn't any obstruction in your way to prevent your 
using that pedestrian door? A. No obstruction. | 
Q. You know that there was a little curbing along there to mark 
the passageway for the people to walk in and separate that from the 


driveway for the automobiles, did you not? A. Yes, sir. 
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Q@. And you could see that? A. Yes, sir. 

Q. How long did it take the door to open when Mr. Schimpf 
pushed the button? A. I couldn't say the minutes. 

| Q. Did he remain standing at the desk with his finger on the 
72 button until the door was open? A. Yes, sir. 

Q. And then you and the customer and Mr. Schimpf, in reverse 
order, started through the door? A. Mr. Schimpf, then the customer, 
then I was the last one; one after the other one. 

Q. And you were marching in line? A. One after the other one 
out to the right. 

Q. How far ahead of you was Mr. Schimpf? A. Only that you 
could make a step, no distance whatsoever; I mean one after the other 
one is the only thing that I can say. 

ae K * x 
Q. Did you remain in that approximate position from the time 
you left the service desk until you got to the garage door? A. Yes. 
* * * * 
. Did you observe the door as you came toward it? A. Yes, sir. 
What was its position, with respect to being opened or closed? 


> © © 


73 The main garage door was all the way open. 

When was the last time, before walking through it, that you 
observed it to be all the way open? A. Maybe in a split of a second 
before we went through. 


Q. And just a split of a second before you went through, it was 


© 


fully up to the top of the ceiling? A. Yes, sir. 

Q. And at that time, as I understand you and correct me if Iam 
wrong, you couldn't have been more than one or two steps away from 
the doorsill? A. I was the third one -- not like here, as the second 
one -- there was first Mr. Schimpf, then this unknown customer, then 
I was the third one as I mentioned before. 

Q. Yes, but when you took up a position here in front of the jury 
box and said that you maintained that relative position all the way; as 
I recall, you were not more than a step or two in back of me, were you? 





A. Approximately. 
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Q. And then you were just a step or two away from the door when 
you observed it to be fully opened before going through? A. This is the 
best of my recollection, at least. ! 
Q. I ask you to look at Plaintiff's Exhibit No. 2 and observe there 
that the door is in a partially open position. You see that? A. Yes, sir. 
74 Q. Now, is it not a fact that on the day in question, the time you 
started to go through the door, it was half-way or more down? A. No, 
sir. : 
@. You are sure of that? A. Yes, sir. 
Q. Tell us again, if you will, just exactly what happened, to the 
best of your recollection, starting from the time you were a step or 
two away from the door and observed that the door was fully opened? 
A. Well, in passing through, somebody must have released the door -- 
Q. I didn't ask you that. I asked you just what happened, to your 
observation? A. Well, as I said, the door was open when we went 
through, one after the other one, and through the accident I was thrown 
to the ground and I was unconscious. : 
Q. Did you hear anything immediately prior to er struck? 
A. I don't remember. 
Q. You do remember seeing the door in the fully opened position? 
A. Correct. | 
75 Q. A split second before you were struck? A.) | Correct. 
Q. But you don't remember hearing anything before you were 
struck? A. At least I don't remember. 


Q. The next thing you remember was being ae ground outside 


of the garage door, is that correct? A. Idon't want to say completely 
outside, maybe a little bit more to the outside. : 

Q. Was the door opened or closed? A. I don't remember this 
any more. | 

Q. You are nearsighted, are you not? A. Yes, sir. 

Q. Did you observe the door at all at any time after the accident? 
A. Well, after I got conscious again, certainly I saw the door. 

Q. What position was the door in? A. I wouldn't make a state- 
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ment there, I don't remember this any more today. 

Q. Was it openor closed? A. Iwas so dizzy and full of pains 
that I couldn't tell you if it was or not. 

Q. After you got up -- your first recollection, you were thrown 
on the ground, is that correct? A. Correct. 

76 Q. Then you got up? A. I don't know if I went up by myself or 

if Mr. Schimpf helped me. 

Q. But you did come to a standing position? A. When you call it 
standing position, at least I got up, I don't know to which extent. 

Q. Did you dust yourself off? A. Idon't recall this. I was in 
such condition that I couldn't tell you if I dusted myself or not. 

Q. Did you put your hat back on? A. I don't know this any more. 

Q. Your hat was knocked off, wasn't it? A. Correct. That is 
what Mr. Schimpf said, I don't remember this. 


Q. You don't remember? A. No, sir. 


*x * * * 
77 Q. Riding in the car, with Mr. Schimpf driving? A. Yes, sir. 
He asked me for the key. 
Q. He was going to road test it for you, wasn't he? A. Correct. 


* He a * 


Q. You referred to the top of your head, and I don't recall 


whether it was the occasion of taking your deposition or here today 
that you indicated earlier the top of your head where you were struck? 
A. Correct. 


Q. Is there any scar there? A. If it is still there, I don't know 
it. 

Q. Where would it be, sir? A. It must be in this area here 
(indicating). 

MR. LASKEY: May I have the witness exhibit that ? 

THE COURT: Very well. 

MR. LASKEY: Would you step down here, please? 

(The witness left the stand.) 

MR. LASKEY: Let's point out, I think we can-do it in about two 
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trips, the part of the head where you were injured. : 

THE WITNESS: This section here, the middle of the head (show- 
ing to the jury). : 

MR. LASKEY: That is where it was bleeding? 

THE WITNESS: I couldn't tell you exactly today whether it was 
to the side or in the middle; in my opinion, it was on the side. 

82 MR. LASKEY: Would you come down here so these ladies and 

gentlemen can see it? Demonstrate again the area. : 

THE WITNESS: Here (indicating). | 

* * * | * 
94 ROBERT MURPHY 
called as a witness by the plaintiff, being first duly sworn, was 
examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BULMAN: 
Q. Would you state your full name? A. Robert taracaty: 
* * * | x 

Q. And what is your present occupation? A. Trying to build a 
trailer court out at Laurel. 

Q. How long have you been in that endeavor? A. The past year. 

Q. Were you ever employed by Lustine-Nicholson Oldsmobile 
Company? A. The greater part of 1955. 


bd aK * : + 3 
95 Q. And what was your job with the Lustine-Nicholson Oldsmobile 
Company? A. My official title was appraiser. | 
x * * | * 


Q. Do you have any interest in this case, one way or the other? 
A. None whatsoever. | 
Q. Are you here under a subpoena? A. Iam, sir. 
* xe * | 3 
96 Q. * * * With respect to the service department of the Olds- 
mobile company, are you familiar with the overhanging door there? 
A. The automatic door? 
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Q. Yes, sir. A. Yes, sir. 
aK cad * XK 

97 Q. While you were working there, Mr. Murphy, did you have 
occasion to walk in and out of that door? A. Well, at times, yes. 

Q. And did you see whether the customers who came there would 
walk in and out of that door? A. Inthe summer time, no doubt, when 
it was open, people would walk in there, yes. 

Q. Was there any sign there prohibiting any customers from 
walking in and out of that door? A. Not to my knowledge. 

Q. With respect to the area inside of the building, Mr. Murphy, 
and I show you Plaintiff's Exhibit No. 4, is there a ramp that leads 
from the door into the service department? A. Do you mean into the 
garage? 

Q. Into the garage, itself. A. There is a ramp coming down 
from the street level or sidewalk level into the service floor, yes, sir. 

Q. Would you please describe the extent of that ramp? A. I'd 
say the ramp is approximately thirty, thirty-five feet long with a drop 
of possibly a foot and a half or maybe a little bit more. 

Q. With respect to the drop, would you please tell us can an 
automobile remain on that ramp without it being -- A. Not unless the 
emergency brake was on or the car in gear. 

98 Q. Now, during the year that you were at Lustine-Nicholson, 
Mr. Murphy, would you please tell us, prior to November 4, 1955, 
whether or not you had occasion to open and close that automatic door 
to which you have just pointed? A. I would say possibly two or three 
times in a week. 

Q. And would you tell His Honor and these ladies and gentlemen 
of the jury what were the occasions of your having to open and close 
that door? A. It would be in the evening when a customer's car was 
inside and they'd come in after the shop was closed, for delivery. 

Q. And were you authorized to give the customers their cars 
under those circumstances? A. Yes, sir, the R.O. would be brought 
to the sales department with instructions to deliver Mr. so-and-so's car. 
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Q. How many times a week would you work in the evenings? 


A. I worked every other night. : 
* ca | a 

101 Q. Mr. Murphy, I think the question I had put to you was, how did 
you operate this door, both to open and to close it. Will you tell His 
Honor and the ladies and gentlemen of the jury? | 

me sd * ca 

102 A. To open the door, there is an up button and a down button; to 
open the door push the up button until it goes to its full travel, there is 
an automatic stop for it. In closing the door, you press the button, it 
starts on its way down, and from the time it comes about half-way down 
or maybe a little bit more, release the button, it will coast probably 
clear closed or almost closed. That is the way I operated the door. 

Q. Now, when it didn't go all the way down to the floor, what 
would you do to close it? A. Just give it a slight nudge and let it go 
on down. ! 

Q. Is that the manner in which you operated this door at all 
times? A. That is the way I operated it, yes. ! 

ae * a ak 

103 Q. Tell His Honor and these ladies and gentlemen of the jury 
what you saw. A. I saw Mr. Petzal drive up in front of the service 
door and blow his horn, trying to get into the service department. No 
one heard him. He got out, tried to open the door and then got back in 
his car, backed it out and parked it in front on the curb, then came 
back and tried to open the big door again and I motioned for him to go 
through the small door. 

Q. You mean the pedestrian door? A. Yes. : 

104 Q. Now, when Mr. Petzal first drove up there, would you please 
tell His Honor and these ladies and gentlemen of the jury whether the 
big door was open or closed? A. It was completely closed at that time. 

Q. With respect to the horn, would you please tell us whether or 
not you, yourself, heard Mr. Petzal blow his horn? A. I couldn't swear 
to that, but I take it for granted he did. There is a sign on the door, 
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"Blow your horn." 
Q. All right. And then when he came back, when he got out of 
his car, was the door open or closed, so far as you can remember? 
A. The door was still closed when he got out of his car. 
Q. When you motioned to him to walk in the pedestrian door, was 
the big door open or closed? A. It was closed. 


* * * * 


105 | (Plaintiff's Exhibit No. 10 was re- 
ceived in evidence.) 


Q. I show you Plaintiff's Exhibit No. 10, which shows the service 
desks over here (indicating). A. Yes, sir. 

106 Q. Now, in this aisle or corridor that is shown there, would you 
please tell His Honor and these ladies and gentlemen of the jury whether 
any repair work went on in those aisles or that aisle? A. There was 
no repair work at any time in there except the cars coming in to be taken 
in for service. 

Q. Were any tools or any equipment ever kept in that aisle, to 
your knowledge? A. No, sir. 

Q. From your knowledge of this place, is that the area where the 
customers would customarily go? A. That is where they would drive 
in and up to the service desks, have their R.O:'s written for whatever 
service they needed. 

Q. What is an R.O.? A. Repair order. 





* * * *x 
107 CROSS-EXAMINATION 
BY MR. LASKEY: 
* x * a 
108 Q. You can hear that door in motion from a considerable 


_ distance away, can't you? A. I would judge you could hear it practically 
109 all over the garage, if you were listening. 
Q. You couldn't very well avoid it? A. Well, there is a little 
noise once in awhile. 
THE COURT: What did you say? 
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THE WITNESS: I said there is once in awhile some other noises. 
BY MR. LASKEY: : 

Q. If you were close to it and it was in motion, there wouldn't be 
any doubt about your being able to hear it, would there? A. I wouldn't 
think so, sir. : 

* | 
VERA PETZAL : 
called as a witness by the plaintiff, being first duly sworn, was examined 
and testified as follows: | 
DIRECT EXAMINATION 
BY MR. BULMAN: | 
* * * | * 

110 Q. Now, inviting your attention to November 4, 1955, Mrs. Petzal, 
did you have occasion to be home when your husband returned to his 
home that day? A. That is right. | 

Q. And would you please tell His Honor and these ladies and 
gentlemen of the jury, what his appearance was at the time that you 
first observed him? A. Well, he was kind of shaken, nervous, he had 
dried blood on his head and his overcoat was dusty.) 

Q. And what, if anything, did you do for him ? 

* * * | * 

A. I tried to calm him and make him rest and I gave him some 
tea, some aspirin; that is about all I could do. | 

111 Q. Inviting your attention to one or two evenings later, early in 
the morning, what if anything unusual happened? A. Well, my husband 
woke me up because the blood was gushing from his nose and the bed 
was full of blood. 

Q. And what, if anything, did you do, Mrs. Petzal? A. I put cold 
compresses on him, put some cotton in his nose, and I went to the 
telephone to call the Suburban Hospital and asked them what I could do 
and they told me there is no doctor on duty. Then I took some ice 
cubes from the refrigerator, put them in an ice bag and put the ice on 
his neck as well as on his nose and, of course, when he couldn't stand 
the cold, I took it off for a minute and I put it back on again and I 
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renewed the cotton in his nose because the blood was just streaming. 

Q. Now, did there come a time when your husband visited Dr. 
Gill? A. Yes, sir. 

Q. And tell us whether or not you accompanied him to Dr. Gill? 
A. Yes, sir. 

Q. After you left Dr. Gill's office, what if anything unusual hap- 
pened? A. On the way back from Dr. Gill's office, my husband had to 

112 sneeze, he tried to avoid it but he couldn't and the nasal 
hemorrhage started again, the blood started gushing out again and we 
had to return to Dr. Gill's. 

co a * * 

115 Q@. Let me ask you this, Mrs.Petzal, prior to the date that your 
husband was involved in this accident at Lustine-Nicholson which was 
November 4, 1955, what was the general physical condition of your 
husband? A. Very good. 

Q. As far as you know, did he ever fail to be able to work? 
A. No, sir. 

| * * * x 

121 MR. McGUIRE: Ladies and gentlemen of the jury, the weather 
report for November 4, 1955, at 11 o'clock, shows the temperature to 
have been 45 degrees, and at 12 o'clock, that is going from 12 o'clock 

122 until 1:00, to have been 46 degrees. According to the report, the 
readings are taken about twenty minutes after the hour, so these 
readings would be roughly twenty after eleven and twenty after twelve 
on that date. 

*x a * oK 

123 PHILIP VINICUR 
called as a witness by the defendant, being first duly sworn, was 
examined and testified as follows: 

DIRECT EXAMINATION 
BY MR. LASKEY: 


Q. Would you state your full name, please? A. Philip Vinicur. 
* * * * 
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Q. Now, directing your attention to the month of November, 1955, 

by whom were you employed at that time? A. Lustine-Nicholson Olds- 
124 ~— mobile. | 

Q. In what capacity? A. Sales manager of new cars. 

Q. And where did you work? A. At 5600 Baltimore Avenue in 
Hyattsville, Maryland. i 

ca * bs s 
125 Q. Did you, in that month, observe Mr. Petzal on the occasion 
when he was in the Lustine-Nicholson Company service area with Mr. 
Arlie Schimpf? A. Yes, I did. 

Q. Will you tell us just what you saw on that day? First, tell us 
where you were. A. I was standing in the showroom at the salesmen's 
desks. | 

Q. And from there could you see into the oe area? A. I 
could see about, oh, I'd say fifteen to twenty feet of the service area 
where the ramp domes down into the service area. : 

Q. Could you see the overhead roll door, where cars came in 

126 from the street? A. Yes, sir. 


Q. Were you looking in that direction on this occasion? A. I was. 


Q. Will you tell us just exactly what you saw? A. I saw Mr. 
Schimpf walk out under the door, bend down and walk out under it, and 
saw Mr. Petzal walk into the door. : 

@. What happened? A. Well, he fell down a Ee. bit, his hat 
went one way, and I ran out there to see what was wrong. Mr. Schimpf 
picked his hat up and gave it back to him, and he rubbed his head, and I 
don't remember the precise conversation, if anything, at that time, and 
I went back in the showroom. 

Q. What if anything unusual did you observe about the situation? 
A. Mr. Petzal? : 

* * * | * 

@. Yes, whether he was hurt or well? A. He didn't seem to be 

particularly hurt at that time, he didn't express anything that I can 


remember of him being hurt. I think he was more concerned about 
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something wrong with his automobile at the time, it was parked outside 
of the showroom. Mr. Schimpf was going out there to look at it with 
him. 
Q. At the time when Mr. Schimpf went under and Mr. Petzal went 
127 into the door, what was the position of the door? A. I'd say it 


was about thirty-five or forty percent of the way from the bottom up. 
% %* a x 
CROSS-EXAMINATION 
BY MR. BULMAN: 
x * * * 

Q. All right, sir. How long had you been standing at this window 
watching this door? A. I hadn't just been standing there watching it, 
I just happened to be standing there. 

Q. How long had you been standing there? A. Possibly a few 

128 seconds, possibly a minute, I don't remember. 
* aK xk cd 

Q. All right. Now then, the door, when you first observed it, 
was it up or down? A. It was stationary. 


a * * ate 


Q. What was the usual position of the door in the winter time, 
for this particular door, to be up or down? A. If nobody was coming 
in or going out of the door, it was down. 

Q. Was the door down to the floor or up from the floor? A. It 
was up from the floor. 

Q. Was that unusual or usual? A. I would say in that particular 
circumstance it might possibly be a little unusual, but I don't know what 
procedures had been going on prior to it. 

129° Q. So that it was unusual in November to have the door of this 
garage, which you have just looked at, up from the bottom?- Would you 
please look at this picture, Mr. Vinicur, it would be unusual to have 
the door open in the winter time, wouldn't it? A. Normally speaking, 
yes. 
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Q. And for the purpose of keeping the door down, you have a sign 
out here or did have a sign there to the effect that, "Blow your horn," 
so the door would be raised, isn't that so? A. That is on the door, yes. 

* * Hs | * 

Q. All right. Was it usual or unusual to have customers walk in 
and out of the big door when it was open? A. It was usual. 

130 Q. No one ever was prohibited from walking through that big 
door, were they, if they wanted to walk out? A. No, sir, not if it was 
open. 


Q. And there was no sign anywhere in the building which required 


you not to go through the big door, isn't that true? There was no sign 
there? A. Well, there seems to be a recollection in my mind that 
there -- I couldn't say for sure one way or the other on that. 

Q. Now, how high off of the ground in feet, if you can tell us, or 
if you can't tell us in feet I would like to have you demonstrate to His 
Honor and these ladies and gentlemen of the jury, how high in height 
was the bottom of the door from the floor of the garage? 

ar a ef 
131 Q. Between five and six feet, is that your estimate? A. Yes. 

Q. Mr. Schimpf is how tall, Mr. Vinicur? A. I'd say he is 
about my height, five-ten. 

Q. Five-ten. Did you see him go through the door 2 A. Yes, I 
did. 

% * oa | ak 
132 Q. Did you follow him as he walked to the door? A. Yes, I did. 

Q. As he came to the door, did you see him lean underneath to 
go out of it? A. He ducked under it, yes. 

Q. How far did he duck? A. He put his head down far enough to 
keep it from hitting the door, that is the only thing I can recollect. 

Q. The door was between five and six feet and he was five feet 
ten, all you would have to do is bend over and go through this way, isn't 
that true? | 

MR. LASKEY: Isn't that ducking? i 
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THE WITNESS: My terminology, I would say he ducked under the 

door. 
BY MR. BULMAN: 

Q. Was there anybody behind Mr. Schimpf? A. Yes, sir. 

Q. Who was behind Mr. Schimpf? A. Mr. Petzal. 

Q. Did you see anybody besides Mr. Petzal and Mr. Schimpf? 
A. No, sir. 

Q. Did you see another man? A. No, sir. 

133 * * * 
Q. Did you see a third party? 
* * aK * 

A. No, sir, I didn't. I don't remember seeing anyone. 

Q. Did you actually see Mr. Schimpf duck underneath the door? 
A. Yes, I did. 

Q. And did you see him come out on the other side of the door? 
A. I didn't see his head when he got out there, but I saw him. 

Q. You saw him pass by? A. Yes, sir. 

Q@. And did he continue to walk? A. Yes, he did. 

Q. How far did he continue to walk? A. Four or five feet, 
possibly. 

Q. Had he reached the curb yet? A. No, I don't believe he had. 

Q. How far behind Mr. Schimpf was Mr. Petzal? A. Four, five, 
six feet, maybe. 

* * a * 
134 Q. What did you see Mr. Petzal do? A. I saw him continue to 

walk and he walked right into the door. 

Q@. He walked forward like this and walked right into the door? 
A. Yes, sir. 


Q. Would you say he struck his forehead against the door? 
A. I couldn't measure the exact spot on his head that he struck the 
door, he had a hat on. 

Q. Would you say the front part of the hat struck the door or did 
any part of the hat strike the door? A. The hat struck the door with 
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his head in it, because the hat went one way and he fell down the other 
way. ; 
Q. Did he actually fall down? A. He went down, yes. 
135 Q. Had the door moved at all from the time you first observed 
it? A. No, sir. | 

Q. You heard no noise of the door moving? A. , No. 

Q. Does the door make a lot of noise when it moves? A. Yes, 
it does. 

Q. After he fell, what did youdo? A. Iran a through the show- 
room entrance over to him to see if there was anything Icould do. He 
got right up and Mr. Schimpf went over and picked his hat up and gave 
it back to him. I don't remember whether at that time I said, "Are you 
hurt," or not, but I assumed as much, and went back in the showroom at 
the time. 

Q. Now, did you see any blood on his head? A. No, sir. 
Q. Did you see him duck at any time before he approached the 


door? A. No, sir. 
* ¥ * * 
Q. Did you hear any noise of his head coming i in contact with the 
door? A. Yes, sir. : 
ak * bs : * 
136 Q. All right. The noise was that -- incidentally, as he was 
walking behind Mr. Schimpf, I want you to describe to His Honor and 


these ladies and gentlemen of the jury, was he walking normally, ina 
hurry, or running? A. Who, Mr. Schimpf? | 

Q. No -- first, Mr. Schimpf. A. I believe his walk was some- 
what accelerated, yes. 


Q. When you say accelerated, was it as moctil as atrot? A. No, 
sir, he was still walking. 
Q. What do you say about Mr. Petzal? A. Comparable to that 
of Mr. Schimpf. | 
x * aK co 
Q. * * * There is a ramp as you walk up toward the door, isn't 
there? A x r | = 
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A. Well, in actual level from the bottom to the top, I don't think 
137 it exceeds twelve or fourteen inches. 
| Q. What distance is that? A. Ten feet, twelve feet. 

Q. As you walk up, you walk up an angle to the door, don't you? 
A. That is right. 

Q. And Mr. Petzal was walking up that angle as he was walking 
to the door? A. Yes, sir. 

Q. Now, with respect to Mr. Petzal, would you please tell us 
whether he was looking directly in front of him, to the side, or where 
his head faced as you observed? A. Forward. 

Q. Looking directly ahead of him? A. Uh-huh. 

Q. Did Mr. Petzal seem to be upset when he fell, when you came 
out to speak to him? A. I don't remember him saying anything that 
would indicate he was particularly upset at the time. 

x x a * 
138 Q. Did he seem to be dazed? A. No, sir. 

Q. Did he seem to be unconscious for any period of time? 
A. No, sir. 

Q. Did you observe any portion of his head bleeding? A. No, 
sir. 

Q. Did you see, Iassume at that time he didn't have any more 
hair than he has now, any mark or any laceration on it? A. I don't 
remember seeing anything of that nature. 

Q. Did you see his head after the occurrence? A. Yes, sir, I 
did. 

Q. And there was no mark onit? A. Not that I can remember, 
no, sir. 

Q. And no blood? A. No, sir. 

139 Q. With respect to the hat, when it fell off, was it inside the 
garage or outside the garage? A. Outside. 

Q. Outside? A. Yes. 

Q. Did Mr. Petzal go down completely on the ground? A. I'd 
be rather vague on that, he did go down, whether he went all the way 
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down on his hind parts or just his knees -- I pelteve it was just to the 
extent of his knees, if I can remember correctly. 

Q. I want you to reflect, if you will, and tell me if you can 
remember whether or not -- what part of his head came in contact with 
what part of the door? A. I would guess, like I say, he had his hat on, 
exactly what area, I don't know, but I would guess that his forehead 
struck the door. 

Q. No part of the bottom of his head actually went under the door 
itself, as far as you could see, no part of the top of his head? A. Not 
as far as I can recollect, no, sir. 7 

* ac + cd 
141 PERRY H. MATTINGLEY ! 
called as a witness by the defendant, being first daly Sworn, was 
examined and testified as follows: 


DIRECT EXAMINATION 


142 BY MR. LASKEY: 
Q. Would you state your full name? A. Perry H. Mattingley. 


« * * ; * 

Q. Directing your attention to November 1955, where were you 
then employed? A. I was employed at Lustine-Nicholson Oldsmobile. 

Q. In what capacity? A. As a service manager. 

* * * : * 

Q. Are you familiar with the doors which permit the passage of 
automobiles from Baltimore Avenue into the service area of Lustine- 
Nicholson garage? A. Yes. : 

143 * * * | * 

Q. Now, how do those electrical buttons work? A. One button 
to raise the door and one button to lower the door, and the door will 
automatically stop when your finger is released from the button. 

Q. If the door is in a closed position and you push the up button, 
what happens when you take your finger off the up button? A. The 
door will stop in whatever position that it is in. | 

Q. If the door is raised fully to the ceiling and you push the 
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down button and take your finger off the button, what happens? A. It 
stops in whatever position that it is in when you release the button. 


144 Q. Was that door in operation in November of 1955? A. Yes, 
that door was. 

Q. To your knowledge, was it in good order and working properly? 
A. Yes, it was. 

Q. Where are the push buttons located? A. There are two sets 
of push buttons for the door, one is located on the right, looking out 
the door facing towards the boulevard, it is on the right between the 
service desks, and the one on the left is mounted on the post on the left 
side of the driveway. 

cs * * a 
145 Q. Directing your attention to the month of November, did you 
have occasion to observe Mr. Schimpf, being at Lustine-Nicholson's, 
having some work done on his car? 
THE COURT: You mean Mr. Petzal. 
BY MR. LASKEY: 

Q. Mr. Petzal. A. Yes, I remember him being in there that 
particular day. 

Q. You remember a day when something a little out of the ordinary 
occurred? A. Well, other than the collision with the door and Mr. 
Schimpf's picking the gentleman's hat up, and so on. 

* 3K * * 

Q. You do remember an incident involving Mr. Schimpf, Mr. 

Petzal and the overhead door? A. Yes. 

Q. What did you observe, yourself on that day, just what happened? 

* * * * 

Q. Tell us where you were, what you observed and what first 
attracted your attention: A. In relation to the picture we just reviewed, 
I was at the right-hand button. 

* * ae * 

THE WITNESS: In reviewing the picture, I was at the button to 

the right, facing, looking out the driveway between the service desks. 
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BY MR. LASKEY: 
ort Q. Would you put your finger on your position? A. Iwas approx- 
eye: imately standing by these desks right in there. 
oy Q. * * * what did you observe? A. And chee! was a slight noise 


from the door like somebody had bumped it or something had disturbed 
the door, which it makes a rattle if anything disturbs it. 
Q. Is that what attracted your attention? A. That is what 
147 attracted my attention and I moved around in position so I could 
see what was going on and at that particular time Mr. Schimpf was 
picking the gentleman's hat up and was speaking to him, I couldn't hear 
the conversation, what was said; that is what I observed. And the door 
was, at the time, was in a stationary position because I observed, my- 
self, it was my job more or less to control the door at the front and 
there wasn't anybody within the reach of the buttons at the time. 
Q. You, yourself, were by one set of buttons, were you not? 
A. Yes, I was, I was very close to that, within arm's length. 
Q. And you were in position to see the other of buttons ? 
A. Yes, I was. 
Q. Are those the only buttons that control the door? A. Those 
are the two buttons that control the door. 
Q. No one was at the other button? A. No. 
Q. Was the door in motion or fixed? A. The door was stationary 
at the time. ! 
Q. Could you form any opinion as to how high above the ground 
the door was? A. Well, it was in a height of, I would say, Oh, under 
148 six foot, somewhere in that category. ! 
Q. Now, after that incident, did you have wee on that day to 
| observe whether or not the door was in operating condition? A. Yes, 
the door continued operating throughout the day. | 
Q. Had you ever had any difficulty with the door? A. No problems 
| while I was in charge of it. | 
Q. How long was that? A. That was over two years, just a little 


over two years. | 
| 
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| Q. That covered the period on either side of November 4, 1955? 
A. Yes, I was there, it covered that period. 

Q. When that door is in operation, can you hear it? A. Yes, sir. 

Q. When you push the buttons to raise it or lower it? A. Yes, 
you can hear it. 

Q. It is metal and jointed and makes noise? A. Correct. 

Q. Now, describe the noise you heard that first attracted your 

attention. A. Well, it was a clang or a jingle of the door, of metal 
rattling together, that attracted my attention. 

Q. Can you say whether or not it was a noise such as the door 
would make when it was being moved up or down? A. Well, no, itisa 
149 different type noise than the momentum of the door, the movement 
_ of the door; it is more of a rattle of two pieces of metal hitting together, 

which is the noise it makes when the door is bumped sidewise. 

Q. Did you see Mr. Petzal later that day? A. No, I didn't, not 
that I can remember. 

Q. And you didn't go over to where Mr. Schimpf and Mr. Petzal 
were? A. No, I didn't. By the time I got in position to see what had 
happened, Mr. Schimpf was handing back his hat and they proceeded 
on toward the car and I didn't talk to them. I didn't move out in a posi- 
tion where they were. 

ca ak oe * 
CROSS-EXAMINATION 
BY MR. BULMAN: 

Q. Mr. Mattingley, I think you told us you were foreman of the 
shop? A. Service manager, yes. 

Q. And as such you had certain duties there, I take it? 

A. Correct. 

Q. Supervising the work, dividing the work and so forth, isn't 
that true? A. That is correct. 

Q. You don't personally control that door yourself, do you? 

150 A. No, not personally, the other attendants open it. 
Q. When you are not around either of the two buttons and there 
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is a horn blown that somebody wants to come in, anyone that is near the 
button jams the button and up goes the door, right? A. That was the 
men on the front. 

Q. I mean if anybody is around those buttons and somebody toots 
the horn to come in the service station for service, the first man to the 
button pushes the button, doesn't he? A. Yes, in rare cases, but the 
man on the front was the main operator. 

Q. You don't have any particular employee who is designated as 
the door opener, do you? A. No, I don't. ! 

Q. All right. So that when you weren't around to raise and lower 
the door, whoever was close to the buttons opened and closed the door, 
isn't that true? A. That is correct. : 

Q. And you were around all over the shop various times in the 
day, weren't you? A. True. i 

Q. And in this shop, you not only have the noise of the door going 
up and down, but you do some repair work there in that shop, don't you? 
A. It is a mechanical shop, that is correct. : 

151 Q. Do you do any fender work? A. Yes, in - rear end of the 
shop. | 

Q. Do you have any grazing machines going there? A. Yes, 
there is welding. 

Q. Welding, and you have nuts and bolts being taken off and tires 
being hammered on, don't you? A. That is correct. 

Q. And there is the general noise that goes ‘ in a repair shop, 
isn't that true? A. Correct. | 

Q. Now, when you heard the noise that Mr. Petzal’ s head made 
against that door, it was such a loud noise that you heard it above all 
the other noises that were going on, isn't that true? A. Yes, due to 
the position I was in. : 

Q. You heard that? A. That is correct. | 

Q. And from that noise, would you say that Mr. Petzal's head 
came in contact with a pretty good force? A. Well, from the clatter of 
the door, it was a normal bump that made the door clatter, I couldn't 
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tell how -- | 
Q. It clattered loud enough for you to hear it above all the noises, 
isn't that true? A. I could hear it, yes. 
Q. So it was a pretty good bump to make it clatter to that degree, 


wasn't it? A. Yes. ¢ 
152 Q. Or would you say it was a slight bump that made it clatter? 
A. A slight bump will make the door clatter. . 


Q. To the extent you can hear it above all the other noises in the 
shop, a slight bump? A. Well, due to the position I was in, I could hear 
it. 

Q. How far were you away from the door? A. I would say approx- 


imately twenty to twenty-five feet. P 
Q. And you weren't paying attention to that door, were you? 
A. Not at the particular time. 2 





Q. And you weren't facing in the direction of the door, were you? 
A. Yes, I was. 

Q. You were. Were you looking out on Baltimore Avenue? A. I 
was standing by the service desk at the time, facing at the boulevard. 

Q. Did you see Mr. Schimpf and Mr. Petzal there together talking, 
before they left? A. I don't remember. ’ 

Q@. Did you see another customer there besides Mr. Schimpf and 
Mr. Petzal? A. I can't answer that. 

Q. Was any other customer there besides Mr. Schimpf and Mr. 

153 Petzal that you can remember? A. I can't remember or make 





a statement on that. 

Q. How long had that door been open? A. I can't answer that 
question. It was stationary at the time and how long it had been in that 
position, I can't answer. 

Q. How long had you been looking in that direction? A. I can't 
make a statement on that, I can't remember how long I had been 
around the service desk at that time. 

Q. Was it a matter of seconds or was it a matter of minutes or 
a matter of more than minutes? A. I would say minutes. 
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Q. And it was open all that time? A. Yes, it was. 
Q. Now, this was November 4, 1955, that this occurrence hap- 
pened. Is it usual and customary to have that door open in the winter 
time? A. Yes, on occasions the door was left in that position. The 


gas fumes in the shop would get too concentrated, we would have to 


open the door. 

Q. Keep your voice up, everybody wants to hear what you have to 
say. A. I say at given times the door was left in that position due to 
the fact gas fumes in the shop would get too concentrated, we would 
have to open the door to let the fumes and fresh air, and so forth. 

154 Q. That would be on the far side where the work was done, away 
from Baltimore Avenue, the service where you took the cars was on 
this side, isn't that true? A. There is only one entrance off of Balti- 

more Boulevard. : 

Q. Where is the exit? A. The exit is to the He of the building. 

Q. That is where most of the work is done, isn't it, in the back? 
A. There is one stall directly across from the service desk and down 
the whole complete side. | 

Q. Who would determine whether or not you had to lift the door 
up and how long it would remain open? A. It would be myself or one 
of the men on the desk. | 

Q. When you first came to that service desk, do you remember 
how long you were there before you noticed the door was open? A. No, 
I couldn't answer that question. | 

Q. You are positive it was open at least for the time that you 
were there? A. For the time that I was standing at the desk, the door 
was open. ! 

Q. Would you say it was as much as five cmt A. I would 
say minutes, I wouldn't say how long. | 

155 Q. Did you hear the door being raised with the clatter it usually 
makes by being raised, as you were nearing your desk at any time? 

A. No, not at that particular time. | 
Q. Did you hear that door raised just at that particular time? 
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A. No, I didn't hear the door raised. 
Q. Were you any distance away from this service desk? A. Iwas 
standing close enough to the service desks to be able to touch them or 





standing right in that immediate vicinity. 

Q. Within a half hour prior to the time of this incident, what was 
the furthest distance you were away from that door? A. I can't answer 
that question because I was all over the shop in my job. 

Q. But you never heard this door raised? A. In what given time 
are you referring to? 

Q. At the time you saw it open, you never saw it opened? A. No, 
I didn't see it open in the position it was in when the incident occurred. 

Q. Do you know who opened it? A. No, I don't. 

Q. So that somebody other than you opened it? A. Yes. 

156 x o* * * 

Q. Is there a sign on the door or on the building for a person to 
blow their horn if they wanted admission? A. Yes, sir, the sign was i 
on the outside of the door to blow the horn for entrance, or something 
to that effect. 

Q. And if the door is up and a car drives up to the door and sounds 
the horn, there wouldn't be any difficulty in hearing that horn, would 
there? A. No, you could hear the horn well inside. 

Q. And even when the door is down, you can hear the horn inside, : 
isn't that true? A. Yes, you can. 

Q. Now, inviting your attention to this particular time when you 
were looking toward the door, did you see Mr. Schimpf leave toward the 

157 door, walk toward it? A. No, I can't -- I didn't or I don't remem- 
ber seeing him walk toward the door at the time. , 

Q. With respect to the ramp that goes up toward the door, is that 
a steep ramp, a rather shallow -- A. It is just a normal -- I don't 
know how much degrees, and so forth, it is, but it is just an ordinary 
ramp to drive in, it is just a small dip to drop off. 

Q. How many feet does it drop from the level of the door to the 
level of the garage? A. I wouldn't say over two feet. 
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Se Q. It drops two feet. A. That is approximately. 
ae Q. In what distance? A. Approximately twenty feet, twenty to 


twenty-five feet. i 

Q. And how far is the service desk beyond the qrop? A. Itis 
almost across from where the drop stops. 

Q. Now, when you were looking toward the door before anything 
happened, before you heard any noise, you said the height of the door 
was less than six feet, I think you stated in response to Mr. Laskey's 
question. Would you give us how much less than six feet it might have 
been, or would you say that six feet was approximately correct? 

A. Well, I say I can't state for sure just what the height of the door 
158 was; I mean it was somewhere below the level i acar soacar 
couldn't drive in under it. ! 

Q. Acar could not drive in under it? A. Could not drive under 
it. : 

7 ae a ! * 
159 Q. So on occasions where a customer couldn't come for his car 
160 and wanted his car, it would be left in the garage and whoever was 
on duty would release the car to him, wouldn't they? | A. Yes. 

Q. That person would open and close the big door, wouldn't they ? 
A. That is correct. | 

Q. Now, when you looked up after the noise, did you see Mr. 
Petzal? A. Yes, I saw Mr. Petzal. 

Q. What was he doing at that time? A. At that Soacticuta’ time 
he was more or less stooped over slightly and Mr. Sehimpt was handing 
him his hat. 

Q. Did that happen simultaneously with the noise when you looked 
up? A. No, because I had to move more or less in a position to see 
what had happened and it was moments later and that is what I saw, is 
him picking up his hat and handing it to Mr. Petzal. | 

* * * a 


| 
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MR. LASKEY: May I have the hospital records. Have they been 


marked ? 


THE DEPUTY CLERK: No, they have never been offered. 

MR. LASKEY: Would you mark them as Defendant's No. 4. 
THE DEPUTY CLERK: Defendant's No. 4. 

MR. LASKEY: If the Court please, in connection with the issue 


concerning the pain and suffering of the plaintiff during his hospitalization 
for the myelogram and following the operation for the discs, I would like 
to offer from the George Washington Hospital records the nurses’ notes 


for those two periods. 


THE COURT: Is there any objection, Mr. Bulman? 
MR. BULMAN: I have no objection. 
THE COURT: Very well. They will be received. 


(Defendant's Exhibit No. 4 for Identi- 
fication, the nurses’ notes, was re- 
ceived in evidence, read, and marked 
Defendant's Exhibit No. 4.) 


Thereupon 


CURTIS DWORKEN 
was called as a witness for the defense * * - 


165 DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. Mr. Dworken, will you state your name, please? A. Curtis 
| Dworken. 


Q. And you are connected with the Lustine-Nicholson Motor 


Company? A. Yes, Iam. 


Q. And your title? A. General Manager. 
Q. How long have you been connected with the Lustine-Nicholson 


Motor Company? A. Approximately ten years. 


Q. And have you been in that capacity all the time or have’ you 


had other positions? A. I have been in that capacity for approximately 


nine years out of the ten. 


Q. Are you familiar with the premises 5600 Baltimore Avenue? 


A. Yes, Iam, extremely so. 


* x * * a 
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; 166 A. * * =* I might say, Mr. Laskey, when I first came into 
- the business I worked in the service department for about six or eight 


months. So Iam quite familiar with the service department aspects of 
the Oldsmobile operation. | 
* * * | * 

170 Q. Now, tell us how the arrangement, interior arrangement of 
the service department is made up starting at the rolling door in the 
front from Baltimore Avenue and going through to the rear door. A. A 
customer would drive in through the front door, and this door is ten 
feet high, twenty feet wide. Exactly where that door is as you are 
driving in, there isa downgrade. The downgrade covers an area of 
exactly twenty-two feet; and from where the service door is, customer 
driving in, there is this downgrade. Naturally in reverse, I mean, if 
you were to drive out, there would be an upgrade; but driving in through 
the door, there is a twenty-two foot downgrade until you hit the leveled 
off area of the shop. There is a one and one-half foot drop from the top 
of that ramp coming down to the point where it levels off. That ramp 
area plus another fifteen, twenty feet beyond it is what we refer to as 

171 our customer reception area. Customers drive their cars in, park 
their cars there, and our service manager or a service adviser writes 
up the ticket what has to be done to the car. | 

In that customer reception area there are two stalls adjacent to 
it, there are two work stalls over here (indicating). ‘There are five or 
six work stalls over here (indicating) and about seven or eight over 
here (indicating). : 

So from our customer reception area, let us say where the end 
of the ramp terminates going to the rear of the shop, it is approxims tely 
one hundred feet, one hundred twenty-five feet and about seventy-five 
to eighty feet in width. | 

This customer reception area where you drive in from the ramp 


and the work area where the mechanics work on the cars is really one 
same area. There is no partition between the customer reception area 
and the working area. It is sort of one large space. 
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Then at the back end of the shop there is a rear door; that is, the 
cars are driven in through the front door and through the front door only 
and driven out of the rear door. 

Q. Now, in the shop area or anywhere in the area you have just 
described, is there any exhaust fan? A. No, sir, there is no exhaust 
fan whatsoever. We once looked into that, to install a system, because 
it is a relatively old building. 


172 * * * * * 


Q. There is no exhaust system? A. No exhaust system. 

* x x x * 

Q. Is there any practice at the shop and was there in November 
of 1955 with respect to what was to be done with regard to removing 
exhaust fumes ? 

x * *e x * 

THE WITNESS: There was nothing at all which we did to remove 
the exhaust fumes except leave the front door partly open and also, I 
mean, at times, the rear door partly open. 

BY MR. LASKEY: 

Q. All right, sir. 

Now, did you give me the measurements of that front door? 

A. The measurements of the front door are twenty feet wide by 
ten feet high. 

Q. What is it made of? A. The door is made of steel slats and 
the slats wind up on a roller. As the door is raised, it almost operates 
like a windowshade. The steel slats come up around a roller on the top, 
wind themselves up; and when you lower the door, the steel slats un- 
ravel themselves and come down; and I know, I mean, that the steel 
slats are 15/16 of an inch thick, almost one inch thick. 

Q. You yourself have operated the door from time to time over 
the period you have been connected with the Company, have you not? 
A. Yes, I have. 

Q. Tell us, if you will, what noise is associated with the move- 


ment of the door. A. When the door is in operation, when you are 
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pushing the up button, which will raise the door, or pushing the down 
- button, which lowers the door, while the door is in operation, it makes 
a loud clattering noise. : 

The door sits in two side frames and there is space there. So 
as the door is coming up and down, the slats are hitting in between the 
frames in which they are set. Then as the door, the metal slat, well, 
the whole thing is really a big series of slats put together. As that is 
fbi 174 raveling on the top roller or unraveling, that makes a noise too. 
« As a matter of fact, the noise which is heard from the door while in 
operation can be heard from any location in the service area. I might 


also add in trying to answer your question -- : 
aK x ok aK : ok 
Q. Did you at my request examine this door when it was ina 


a stationary position and nothing was being done to operate it through the 
pushbuttons and attempt to move it with your hand in an effort to as- 

$ certain what, if any sound, resulted from that action? A. Yes, I did. 
q 175 * * * x # 


Q. What did you hear? A. When the door was in a stationary 
position, I pushed my hand against the bottom part of it, the part that 
was closest to the bottom where it stopped. I pushed my hand first 
lightly and it made a noise, and it was a loud noise. Then I pushed my 
hand against it hard, and it made even a louder noise, a clattering 
noise, a metal against metal noise. : 

we 3 ‘*x ae * 

Q. Now, according to your own recollection and according to the 
records of the Lustine-Nicholson Motor Company, what if any repairs 
or changes have ever been made to the door since its installation ? 

176 MR. BULMAN: I object. : 

THE COURT: Objection sustained. 

BY MR. LASKEY: | 

Q. To your personal knowledge, was the door in satisfactory 
operating condition in November of 1955? A. Yes. : 
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Q. To your personal knowledge, is the door in the same condition 
today as it was then? A. Yes. 
e * oe * * 
Q. Now, have you at my request timed the period which elapses 
when the door is taken from a fully up position to a fully closed position? 
A. Yes, Ihave, sir. 


oe ae * * * 


177 Q. When did you make this timing? A. The day before yesterday. 
* * % x 


| A. Yes, I did time the door. 
Q. And from a fully opened to a fully closed position, how much 


time elapsed? A. From a fully opened to a fully closed position it took 


exactly ten seconds. 

Q. How is the door operated by pushbuttons? A. Electrically 
by pushbutton. 

Q. And how many buttons are there? A. We have two stations, 
two areas where the door can be operated from. At each station there 
are two buttons, one button to push the door up and another button at the 
same station to push it down; and your finger has to stay on the button 
at all times, thatis, if you want the door to move. As soon as you re- 
178 move your finger from a button either up or down, the door auto- 

matically stops. 

Q. Is there any coasting when you remove your finger from the 
down button? A. No, sir, there is not. 

ae * * 

CROSS EXAMINATION 
BY MR. BULMAN: 
MR. LASKEY: I have just one more question, Your Honor. 
_ BY MR. LASKEY: 

Q. Iasked you with respect to the condition of the overhead door 
being the same today as it was in November of 1955. Did you in your 
answer to that question include also the electrical impulse buttons for 
‘the operation? A. Yes, sir. 





57 
MR. LASKEY: That is all, Mr. Bulman. 
BY MR. BULMAN: : 
* * * . * | ed 

179 Q. Are you an officer of the corporation? A. No, sir. 

Q. Ithink you said you came to work for them some ten years 
ago, is that correct? i 

* * * * | * 

THE WITNESS: Yes, October of 1948. | 

BY MR. BULMAN: | | 

Q. Prior to that time, what -was your occupation? A. Iwas 
going to school, no occupation. | 

Q. And you worked in the service department of the then combined 
two agencies, Oldsmobile and Chevrolet for a period of four months or 
six months? A, Six to eight months. 

Q. And thereafter at the end of the year, is that the only auto- 
mobile experience that you had? A. That is correct. 

Q. And then after that you became the general manager? A. Yes. 

Q. Of both agencies? A. That is right. i 

Q. And are you related? A. Married to the boss's daughter, I 
might add, but they started me off from the bottom up. 

180  Q. So that you are related to Mr. Philip Lustine who is the 
president of the Oldsmobile Company, aren't your’ A. Yes, sir, Iam 
his son-in-law. 

sd * x *! x 

181 QQ. And when a customer leaves his car in your shop and can't 
get it because it is after six o'clock, are arrangements made with those 
persons who are in the showroom late at night to let them have their 
cars? A. Yes, there are arrangements made. 

x % cs * : * 

182 Q. And would the person that is left in charge or the person that 

serves the. customer that evening be the one that opens and closes this 


big door that you have just described? A. Yes, sir. 
* * * * : * 


58 
186 Q. Now, with the normal noise of a shop, and there is a certain 
amount of normal noise, isn't there, in the shop? A. Yes, sir. 

Q. And on the average day, not the peak and not the valley but 
the average day, when that front door is opened, is that clattering so 
deafening that it drowns out all the other noise in the shop? A. It all 

187 depends, I mean, where you are standing. 

ae me * * x 
A. If I were standing anywheres, let us say, within a distance of thirty, 
forty feet from the front door, the clattering noise from the door would 
definitely outdrown all other noises. If I were in the interior, rear end 
of the shop, then I would say that the clattering noise from the door 
wouldn’t predominate or dominate the other noises. 

* sd * x * 

Q. But every time that door went up and down and you were in 
the shop you distinctly remember that up and down noise over and above 
all the other noises? A. Yes, sir, can't miss it. 

188 Q. All right. Now, if you were within ten or fifteen feet of that 
door and walking toward it, it would be deafening, wouldn't it? A. Yes, sir. 

Q. And there wouldn't be any question about hearing it, isn't that 
true? A. Unless you were deaf, yes, sir. 

* * * 

189 BY MR. BULMAN: 

Q. You were advised, were you not, that there was a claim 
against the Company concerning Mr. Petzal prior to yesterday or the 
day before yesterday? A. Yes, sir, that is correct. 

Q. And you were advised as to what the contention was concerning 
this door, I take it, sometime ago? A. Yes, sir. 

Q. And you tell us that you made a test when? A. The day be- 
fore yesterday. 


* * * * * 


190 Q. Now, have you in operating this door pushed the down button 
to the point where it has gotten to the half point and then let it coast the 
rest of the way? A. I have pushed the down button on many occasions; 
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and when I took my finger off the down button, the door r stopped It 
didn't coast. ; 

Q. Didn't coast at all? A. No, sir, she did not coast. 

Q. And how responsive is that switch with respect to the door? 

191 As soon as you touch it, does she immediately come down? A, 

As soon as you touch the button, I would say. The action mechanically, 
I mean, is very closely tied in with the precise moment that the button 
is pushed. The motor, I mean, starts functioning, yes. 

Q. And as soon as you take your finger off the button, what 
happens? A. Just stops. ! 

Q. Just brakes immediately? A. Just brakes immediately, yes, 


Q. O.K., sir. Now, does she go faster from the highest point 


to the half way point or does she accelerate after the half way point 
down to the bottom? A. Ido not know, sir. | 
Q. Now, when you made this test about noise, how far down was 
the door when you made that? A. As far as my making a test on noise, 
the only test I made on noise was bringing the door about half way down 
and pushing my hand up against it. , 
Q. My question was how far down did you bring it and your answer 
is half way down? A. I would say about half way down. 
Q. Would you say about five or six feet from the bottom? A. Yes, 
192 sir. 
Q. All right. Now-- A. More or less. 
Q. All right. Now, was your head above the bottom of the door 
or was the door above your head? A. My head was above. 
Q. Above? A. The bottom of the door. | 
Q. And when was this test made, Mr. Dworken? A. The day be- 
fore yesterday. : 
Q. And just tell us what you did the first time when you tested it. 
What did you do? How did you touch the door? A. Pushed my hand up 
against the bottom of the door lightly. 
Q. . You mean you just slapped it or touched it? A. Like that 
(indicating). | 
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Q. And when you did that, what type of clatter was made? A. A 


loud clattering. 
Q. And when you say loud, was anybody with you when you made 
that test? A. AsI recall, I was with the same gentleman, Mr. Dixianna. 
Q. And where was he standing at that time? A. I would say he 
193 was standing approximately ten, twelve feet away from me. 
Q. Where lam standing? A. I would say even a little further away. 
Q. Did you ask him if he heard the noise? A. Pardon. 
Q. Did you ask him if he heard the noise? A. I don't recall my 
asking him if he heard it. 
Q. Did he tell you he heard the noise? A. He did not tell me. 
* * a *K * 
| Q. Mr. Dworken, is that a real heavy door? A. In thickness? 
194 Q. Well, of course, I know its thickness, it is thick, but the en- 
tire weight of it? A. I would say very heavy, yes, sir. 


*x * a * 


CLARENCE IVAN KRASS 
‘was called as a witness for the defendant, * * * 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. Will you state your full name, please? A. Clarence Ivan Krass. 
3K x * * * 
195 Q. What is your address, Mr. Krass? A. 2224 North Wilson, 
Royal Oak, Michigan. 
Q. And with what company are you connected? A. Iam employed 
by the R. C. Mahon Company, Detroit. 
Q. And what is the business of that company? A. We are manu- 
facturers of rolling steel doors and other building products. 
Q. Is that the company which manufactured the overhead garage 
door at the Lustine-Nicholson Motor Company and which the same door 


is now in place? A. Yes, we did. 
x so 3K 
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198 Q. Did you this morning at our request go the Lustine-Nicholson 
Oldsmobile plant on Baltimore Avenue and in Hyattsville? A, Yes, I did. 
Q. You went to the plant? A. Yes, I did. i 
Q. Did you examine the garage door there? A. Yes. I operated 
it and looked it over thoroughly and found that it was in normal operating 


condition. : 

Q. Now, Mr. Krass, assuming that that door is in a position 
fully raised, would it be possible for that door to fall down? A, No, it 
wouldn't. 

Q. Why not? A. The door is rolled up ona shaft and the entire 
weight would be rolled around this shaft and the door’ would not come 
down without somebody exerting pressure or forcing it down. 

Q. Did you examine the controls which were in ymtacere A. Yes, I 

199 did. I operated the door. 

Q. What type of controls did they have for the operation of this 
door? A. They have a two pushbutton control, which is an up and down 
button; and the operation of that is such that you have to hold your finger 
on the button itself to operate the door. The minute you release your 
finger from the button the door stops. i 

Q. Now, what is the mechanical processes which cause that 
action? A. Well, when you release the button, why, it energizes a 
brake and stops the motor, that is, electrically. : 

Q. Would you--and if you wish you can refer to any document if 
you wish to identify it for us--describe to us the mechanical components 
which make up the overhead door and its operating méchanism and its 
electrical control, electrical and mechanical controls? A, Well, I have 
a drawing here that would show a section through the whole door. 

* * * * * 

200 A. This item 6 here is a detailed drawing showing each part of 
a rolling steel door; and the thing I would like to point out here is this: 
that each door is counterbalanced with a spring so that it would hold it 
in any position. You can open the door up half way or three-quarters 


and it will stay right there because of the spring. 
* ae 7 
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201 Q. Now, you referred to a counterbalance spring. Will you de- 
scribe that a little further for us and what its function and operation is ? 
A. Well, the function of the spring is to balance the door against the 
weight of the curtain so that when you operate it up and down it won't 
just fall down again; in other words, the spring will hold it in place 
just like any overhead garage door or anything. 

202 Q. Now, is there a brake in connection with this? A. On the 
motor operation there is a brake just the same thing as on an auto- 
mobile, except this is electrically operated. 

Q. And how is the brake put into operation and what is its function? 
A. It is always in the closed position until you operate the door; and 
when you push, for instance, the up button, the brake is released and 
the door travels upward. [If you take your finger off that pushbutton, 
the brake will close and stop the door. 

Q. Does the brake operate on the motor itself or on the door ? 

A. It operates on the motor. 

Q. Assuming that the brake was not in operation or for some 
reason did not function, would the door swing freely or fall freely? 

A. No, the door would stop. The only thing that would happen is the 
motor shaft would make a few revolutions in coasting, but the counter- 
balance spring would hold the door in position. 

Q. Even if the brake were not functioning and you stopped or took 
your finger off the button, the door would not continue to travel? A. That 
is right. It might travel an inch or two at the most. 

203 Q. Now, how is the travel of the door contained? Is there any 
way of containing it in a position of operation? A. It is contained in 
what we call a guide, which is made up of regular structural steel 

angles. These guides are--there is an opening of 1-3/16 inches and 


the slat itself is 13/16. 
B 4 * * * * 








Q. Now, the sides of the track are of what type of material ? 
A. Steel angles. 

Q. And the things that fit in the track, the door itself? A. That 
is steel also. 
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Q. Is there any cushion or anything to prevent the steel from 
204 contacting steel? A. No. ! 
Q. And there is an area of space that gives some play? A. Just 





clearance, that is all. i 

# * * * * 

Q. And that is the brake that operates on the motor itself? A, 
That is right, just like you have brake shoes with a brake drum, that 
closes and stops that motor shaft. | 

Q. Now, what is this detail over there? A. This detail over 
here shows-- | 

Q. To the right. A. This item No. 10 is the spring adjusting 
wheel and item No. 3 is the counterbalance spring = is inside of 
the barrel. : 

Q. How is the tension on that spring fixed with relationship to the 
weight of the door? A. When the door is installed, this spring is 
triggered according to the weight of the door itself; and then it is applied, 
there are a certain number of turns applied at the end of this shaft and a 

205 rivet put in place so the spring is set; and as the door travels up 
and down, this spring winds and unwinds. : 

Q. When the door is in almost lowered position, is there any 
function that the spring performs at that time? A. No, there isn't. 
Then it is operative. 

Q. When the door is all the way up, can it come down by itself? 
A. No. | 

* * * * * 

Q. Now, what is the design of those slats and how are they con- 
nected one to the other? A. Well, they are interlocked. Each one cur- 

206 tain fits together as you make up the whole curtain. 
Q. And what are those slats made up of, what material? A. This 


is twenty gauge galvanized steel. 
Q. And each slat fits against the other slats? A. That is right. 
Q. Is there any cushioning material between the metal parts ? 


A. No, there isn't. 
« * * * x 
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208 Q. When you visited the Lustine-Nicholson Motor Company this 
morning and examined this door, what did your procedures consist of, 
what mechanical features of the door did you test? Just describe your 
operation? A. Well, the first thing I tested was the operation and motor 
with the pushbuttons operating it up and down. I opened the door, say, 
half way to see how it stopped; and then I operated it several times up 
and down. Then what I did was to put the door about half way open and 
put it into chain operation to see whether it had a broken spring or not. 

209 Q. Did it? A. No, it didn’t. 

Q. What, if anything, did you conclude as a result of your testing 
and examination? A. Well; I found that the door was in perfect work- 
ing order. 

ae 

CROSS EXAMINATION 
BY MR. BULMAN: 

oe * ae cd a 

Q. And how much clearance does that leave for them to slide 
down? A. That leaves 3/8 of an inch clearance. 

Q. 3/8. That is what I figures. Now, is grease applied-to cut 

210 down the friction? A. Yes, there is. 

Q. And when you examined this door, was there grease on those 
slides? A. Yes, there was. 

Q. And is it your standard recommendation that they be greased 
to cut down the friction? A. Yes. 

Q. And does that tend to deaden the noise as it comes down? 

A. Yes, that does. 

Q. I take it, Mr. Krass, that this door is not a perfect mechani- 
cal device? A. Well, Idon't know what you mean by that. 

Q. Well, sometimes they do get out of order? A. Oh, yes. 

Q. And sometimes you do have brake failures? A. Well, not 
brake failures, you have spring failures. 

Q. I mean spring failures. A. Uh huh. 
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Q. Now, with the door working properly, if somebody pushes the 

button or nudges the button the door will go down, won't it? A, Right. 
211 * * * * * 


ARLIE JOHN SCHIMPF 
was called as a witness for the defendant, ae ee 


DIRECT EXAMINATION 
BY MR. LASKEY: | 

Q. Will you state your full name, please? A, Arlie John Schimpf. 

* * * + * 

Q. And with what company are you now connected? A. Iam with 
the Oldsmobile Division of General Motors Corporation. 

* * * | * 

212 Q. Now, in November of 1955, were you employes by the Lustine- 
Nicholson Company? A, Yes, sir, I was. | 

Q. And in what capacity? A. I was a service salesman. 

* * * se * 

Q. Prior to November 4 had you seen him at the shop? A. Yes, 
sir, I had waited on Mr. Petzal on several occasions. 

bd cd 3 aK i * 

214 Q. And on November 4, that is your ticket, you made that ticket 
out? A. Yes, sir, I did. 

Q. When you saw Mr. Petzal on that occasion, November 4, mak- 
ing up that ticket in Defendant's Exhibit No. 5, where were you when you 
first saw Mr. Petzal? A. I was at the service desk right in the service 
lane. : 

Q. And was he afoot or acar? A. He was on foot, sir. 

Q. Where did he come from, if you know? A. I don't remember 
offhand, sir. : 

Q. Did you have a conversation with him? A. Yes, sir, I did. 

Q. Now, prior to seeing him on that day, had you had a conver- 
sation with him over the telephone? A. I possibly could have. I don't 
remember whether he did call or he did not. I could not say for sure. 
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Q. Now, will you tell us in your own words just what happened 
after Mr. Petzal came up to you at the service desk in Lustine- 
Nicholson Motor Company on November 4, 1955? A. Well, I was at the 
service desk. Mr. Petzal came up and said he had a rattle under his 
dash in his car, and would like to have somebody take a look at it and 

(215 check it for him. So I asked Mr. Petzal where was his car parked, 
and he said in front of the building on the street at a parking meter. So 
I told him that I would go get the car. Solleft Mr. Petzal at the serv- 
ice lane and started walking to the overhead door. 

Q. Now, at that time, did you observe the position of the door as 
to whether it was open or closed? A. The door was open, but it was 
about five foot off the ground. 

Q. Now, go ahead and say what you did and what happened. A. 
Well, I walked up to the door to go out, and I had to duck down to go 
underneath the door; and when I ducked down and straightened up, I 
noticed Mr. Petzal who was right behind me and that he had hit his head 
and knocked his hat off. 

So I bent down to help him pick up his hat, but he had gotten to it 
just before I did. I asked him was he all right and he said yes. So we 
then left right from where we were standing and got into his car. 

K x * 2k * 

216 Q. Now, then, what happened? What did you and he do? A. Well, 
I got into the car on the driver's side; and I am not too sure, but I think 
we drove the car or we went right into the shop from there. 

Q. Did you have any road test? A. I think we did. Like I say, 

I can't say for sure. 

Q. Did you while you were in the car and following the incident 
going under the car have any conversation with Mr. Petzal? A. Just 
in reference to the dash rattle. 


Q. Did you have any conversation with him concerning his 
bleeding? A. He wasn't bleeding, sir. 
Q. Did you observe any blood? A. No, sir, I didn't. 





a an ep nade 
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Q. Did you observe anything about Mr. Petzal on this occasion 
which appeared to be not normal? A. No, sir. After we had gotten 
into the car, the incident was forgotten. To my knowledge, we went 


right into the--I am not sure whether we road tested or went right into 





the shop; but I know when we got into the shop, I went to work on his 
car, up underneath the dash on it. There was nothing else said about it. 
217 Q. How did you get into the garage? A, Well, we pulled the car 
up to the front of the door and sounded the horn, and the door was raised 
all the way so the car could come in the shop. : 
Q. What was the position of the door when you got up to go in? 
A. It was still in the same position, about five foot off the ground. 
Q. How tall are you? A. Iam five foot nine and one-half inches. 
MR. LASKEY: Would you mind stepping down here and Mr. Petzal 
would you mind standing up and get a comparison of your respective 
heights. You face the witness box and you face me. | 
Thank you. Would you resume the stand ? | 
iE  d x + | x 
Q. Did there come a time when the work which was being done on 
Mr. Petzal's car on this same day was completed and he got his car and 
returned? A. Yes, sir. : 
Q. Went on his way, I mean? A. Yes, sir. | 
218 Q. How long did it take to perform whatever was done on that 
occasion? A. Well, I pulled the car into, besides one of the mechanic's 
stalls and started to work underneath the dash on it, and the assistant 
service manager came up and wanted to know if I would go back on the 
line. * * * : 
aK a aK x ! x 
Q. Where was Mr. Petzal during this time? A. Well, when we 
first came in the shop, he was right around in the area of the car. He 
did get out of it. I had to lay down with my feet up over the backrest 
of the car. 


Q. In order to get under the dash? A. a sir. 
x m * * | xe 
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219 CROSS EXAMINATION 
| BY MR. BULMAN: | 
Q. Mr. Schimpf, what was the weather condition on November 4, 
1955? A. To the best of my knowledge it was clear, it was cool. 
Q. Cold, cool? A. Well, it was cool. I couldn't say that it was 
real cold. 
Q. Well, it wasn't freezing, but wasn't it cold? A. Yes, sir, it 
was cold. 
me x * x cd 
Q. And didn't he usually drive his car into the service lane? 
A. On most occasions, yes, sir. 
220 * % x * ME 
Q. Didn't most of your customers drive into the service lane 
when they brought their car? A. Yes, sir. 
Q. When Mr. Petzal walked into the service lane you were the 
only one there, isn't that true? A. Yes, sir. 
Q. That there was no one else there besides you? A. In the 
service lane? 
Q. In the service lane. A. I was the only one there. 
Q. There were only two service desks? A. Yes, sir. 
Q. And there was no one else at any other desk? A. Yes, sir. 
Q. And no one else around except you and Mr. Petzal when he 
walked in? A. Right at the service lane, area, yes, sir. 
: * mK cd a Sd 
221 Q. Would you have had any difficulty hearing him toot his hornhad 
he brought his car up to the door and tooted the horn for you to let him 
in? A. No, sir. 
Q. How long had that door been opened that morning? A. I 
couldn't say for sure, sir. 
Q. Did you open it? A. I can't recall that. 
Q. Well, how long had you been in that area yourself before Mr. 
Petzal came in? A. Well, off and on all morning. 
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Q. You don't know who opened the door? A. No, sir, I don't. 

@. Who opened and closed this door during the time that you 
worked there, Mr. Schimpf? A. Usually your service writer or who- 
ever was up on the desk at the time. | 

* * * * * 

222 Q. And if someone was near the post, would they operate the 

door? A. Well, the door could be operated from either position, yes, sir. 

Q. Now, when Mr.-Petzal came in, he had talked to you on the 
telephone, hadn't he, previously saying he was in the vicinity and would 
like to have you check up on a rattle in his dash? A, It is highly pro- 
bable. I don't remember offhand whether I had = to Mr. Petzal 
or not. | 

Q. And when he came in to see you, didn't he also tell you that 
he was interested in your giving him a road test to see whether or not 
you could find the rattle? A. To find the rattle that would be the only 
way to do it. | : 

223 Q. And wasn't that the purpose that he came to see you, because 
you had tried to remove the rattle on another occasion? A. Ican't 
recall that. | 

Q. Now, when he told you his car was outside, there was nothing 
to prevent you from tipping that button and raising the door a little higher 
at five feet, was there? A. No, sir. | 

Q. But you didn't do that? A. No. 

Q. Did you ask Mr. Petzal to come out with you? A. No, sir, I 
did not. 

Q. Well, wasn't Mr. Petzal going to go with ee to show you where 
the rattle was? A. I wanted to bring the car on inside. I was going to 
go outside to get the car'to bring it into the shop. 

Q. Well, before you would bring it into the shop, wouldn't you 
give it a road test to see where the rattle was before yee began your 
work on it? A. Possibly. 

Q. So wouldn't it be more reasonable to assume that you were 
going on the road test prior to the time you brought it into the shop ? 

A. No, sir. | 
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224 Q. Now, when you left Mr. Petzal, did you know that Mr. Petzal 
was following you? A. No, sir, I did not. 

Q. Did you ask him to follow you? A. I did not. 

Q. You just left him and started toward the door? A. Iasked 
Mr. Petzal where his car was. He said outside by the meter. I said I 
will go and get it, and I left him there at the service lane. 

Q. And you had no idea that he was following you? A. No, sir, I 
did not. 

Q. And you were walking out and didn't know he was following you 
until you found out he hurt himself? A. That is right. 

Q. How were you going to open the door to his car? A. Well, to 
open that door and not leave it open. It is going to chill the shop off. 

Q. Iam talking about the door to his automobile. Where would 
you get the ignition keys from? A. From Mr. Petzal. 

Q. If he wasn't following you, how were you going to drive the 
car, Mr. Schimpf? A. I was going to--I am afraid Iam being mis- 
understood here. 

225 Q. I want you to be absolutely certain of my questions. No one is 
trying to do anything else except elicit the facts. You told us that Mr. 
Petzal came into the shop? A. Yes, sir. 

Q. You told us that you were going to go out and get into his car? 
A. Uh huh. 

Q. You had no idea that Mr. Petzal was following you, right? 

A. No, sir. 

Q. You didn't invite Mr. Petzal to follow you, right? A. No, I 
didn’t. 

Q. You were going to bring the car into the shop or take it fora 
road test, you were not sure which of the two you were going to do, 
right? A. That is right, sir. 

Q. You did not get the keys from Mr. Petzal before you left him, 
did you? A. If I was going out to get the car I would have had to get the 
keys. 
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Q. Did you get the keys from him? A. ThatI don't recall. 


Q. Isn't it a fact that you invited Mr. Petzal to go out with you 

and he was going to ride with you and when you got out he was to give you 
226 the keys to open the doors to his car? A. No, sir. 

Q. All right. But you did not have the keys at the time you started 
for the car? A. I must have had them if I was going out there myself. 

Q. But you don't remember having them? A, No, sir, I don't. 

Q. All right, sir. Now, how high was that door off the floor, Mr. 
Schimpf? A. About five foot. ! 

Q. And when you say five foot, why do you now 2 us it was only 
five foot high? Tell us why you recollect it. A. I say approximately, 
because when I went out the door I didn't have to duck too far to get outside. 

Q. Could it have been as high as five and one-half feet? A. It 
could have been. 

Q. From the time that you walked towards it, did the door make 
any movement at all? A. No, sir, none at all. | 

Q. Now, Mr. Schimpf, Mr. Petzal was not close enough to you 
that you had any idea anybody was following, did you? A. No, sir. 

227 Q. How long after you got on out on the other side of the door 
did you find out that Mr. Petzal had hurt himself? A. Just as I had 
ducked under and straightened up, that is when I noticed, 

Q. You ducked under and straightened up? A. “Yes, sir. 

Q. What is the first thing you noticed? A. That he was bending 
down to pick up his hat. | 

Q. Is that the thing that led you to believe that something happened 
to him, the fact that his hat was off his head? A. Well, I didn't even 
realize it then, sir. I bent down to help him pick up his hat. 

Q. And you had no idea at all that he had hurt himself ? A. No, sir. 

Q. Now, you didn't see any blood coming from his head? A. No, 
sir, I didn't. 

Q. Was his overcoat soiled or was he brushing i off at that time ? 
A. No, sir, just bent down to pick up his hat. , 

228 Q. Sir? A. He just bent down to pick up his hat. 
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Q. And thatis all? A. Yes, sir. 

Q. All right. Now, when he went over to the car, did you see 
Mr. Petzal open the door to the car, his automobile? A. I went around 
on to the driver's side of the car, and Mr. Petzal got in the car on the 
other side. 

Q. Who opened the door to his car? A. The door--the car wasn't 
locked, sir. 

Q. The car was not locked? A. No, sir. 

Q. You are sure of that? A. As far as Ican remember, it was 
not locked; it wasa't locked on the driver's side. 

Q. Now, did you drive into the shop then or did you go for a road 
test first? A. That I can't recall, whether we took a short road test or 
went right into the shop, sir. 

- Q. Now, the condition of the light in this particular service area, 
Mr. Schimpf, is that good, bad, or just describe it tous? A. You mean, 
how bright it is ? 

Q. Yes. A. It is well lighted, sir. 


229 Q. And on November 4, 1955, it was pretty light there around 
 noontime, wasn't it? A. Yes. 
Q. Or no darkness at all, you had no trouble seeing the door five 
feet down, did you? A. No, sir, I didn't. 
Q. Quite visible, wasn't it? A. Yes, it was. 


Q. Now, there came a time when you went back into the shop with 
Mr. Petzal, isn't that true? A. Yes, sir. 

Q. And was the door still at five feet high when you came back? 
A. Yes, sir, it was. I pulled up to the door and sounded a horn and 
then the door was raised to its top position. 

Q. Let me ask you this. If you had taken this car on a road test, 
would you have gone over Cleveland Avenue? A. Possibly. I couldn't 
say, sir. 

Q. To ascertain whether or not there is a car, I mean a rattle 
in the dash, wouldn't you take it over a bumpy road? A. Yes, sir. 
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Q. And wasn't there certain areas where you took your cars to 
230 road test for certain conditions? A. Yes, sir, there is. 

Q. And wasn't there a rough street around there near the railroad 
track or something? A. There are quite a few rough streets around 
there. ! 

Q. Do you remember going around the side streets of Cleveland 
Avenue? A. Possibly. I don't recall. ! 

Q. Now, did you hear the rattle while you were Nactetee around? 
A. Like I said, I don't even remember road testing the car. 

Q. Now, when you came back and blew your horn, was it opened 
immediately? A. Well, within a real short period it was. 

Q. And when you drove in, who was the one who allowed you to 


enter, do you know? Who pushed the button? A. No, sir, I don't. 
BY MR. BULMAN: — ee ‘ 

231 Q. Mr. Schimpf, there are just a few questions I wish to ask you. 
When you arrived back in the shop and drove the car back in the shop, do 
you know who closed the door? A. No, sir, Idon't. I think possibly I did. 

Q. But you are not sure? A. Iam not sure. | 

Q. Now, you made a statement in response to what Mr. Laskey 
asked you that Mr. Petzal remained around the car after you drove the 
car back into service. A. I knew he was there up until the time I 
started to work underneath the dash of the car. Then I couldn't even see 
him. | 

Q. When you came in and got out, did you notice anything about 
his appearance at all? A. No, sir. 

232 Q. Did you see his head exposed after his hat was off his head 
after the incident took place? A. I don't think so, sir. He put his hat 
back on when we came into the shop, and I don't remember his taking 
it off. : 

Q. There was nothing about his appearance that was abnormal at 
all? A. No, sir. | 

Q. You don't remember making the road test, but ten you drove 
back there was nothing abnormal when he got out of the car? A. No, sir. 


| 
| 
| 
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Q. And he made no mention to you of having a cut head or pain in 


the head while he was standing around? A. No, sir. 
* e *x * 
233 THE COURT: Do you have any prayers? 
MR. BULMAN: Your Honor, I am going to draft a damage prayer. 
The rest are standard unless Your Honor wants me to. 
THE COURT: No, no. Have you looked at Mr. Laskey's? 
aK * * *x * 
234 MR. LASKEY: No objection. 
Your Honor, I think we should first consider in the instructions 
by the plaintiff as to what he is entitled to go on to the jury. We drew 
these prayers in advance, of course, from the testimony having come 
in. We are here dealing with the situation inwhich the plaintiff is hoisted 
on his own petard and has got to stay on the raising of the door from the 
open position. I don't think he is entitled to recover if that is the way 
this case is to be put to the jury, and I don't know that we should proffer 
these instructions. 
THE COURT: What is the plaintiff's theory? 
MR. McGUIRE: If Your Honor please, may I comment on this. 
On the whole case, which is where we stand now, we have testimony that 
the door was 2 ten foot door, it was ten feet up, plaintiff looked at it and 
the door came down. We have testimony that nobody knows that the 
plaintiff was hit on the head by a descending door. We have the defen- 
dant’s testimony that the only way that could happen would be for the 
235 button to have been pushed. With that comes the inference, if that 
is true, that the button had to be pushed by somebody. 
This is for the jury as I see it to determine, whether the door, 
as Mr. Murphy said, had coasted down, whether a door of that weight 
had gone down. We know the door can give, even from the expert who 
was here today. His testimony limited its play to one or two inches. 


Murphy's testimony gives a play of about five feet. The jury are en- 
titled to believe Mr. Murphy, to believe the expert, or to believe any 
place in between the two; and on all the testimony, particularly that 
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offered by the defendant, I think we are not required to go to the jury 
solely on the plaintiff's testimony, but we can go on the defendant's 
testimony. 

THE COURT: Isn't that all res ipsa loquitur? 

MR. McGUIRE: Yes, Your Honor. 

THE COURT: What is your specific negligence, if you go on 
negligence ? 

MR. McGUIRE: That someone without looking caused or per- 
mitted the door to drop while Petzal was in the process of walking out. 
If they believe the door was already there, then we don't have that. 

THE COURT: I am not sure I understand you, Mr. McGuire. 
You say that you are entitled to go on to the jury on res ipsa loquitur, 


236 ~—s right? 





MR. McGUIRE: Yes, Your Honor. 

THE COURT: For the reasons you just stated, 

MR. McGUIRE: Yes, Your Honor. 

THE COURT: You then da't rely on any specific acts of negligence ? 

MR. McGUIRE: The evidence would be inferred from the happen- 
ing of the event. | 

THE COURT: Do you allege any specific acts of negligence ? 

MR, McGUIRE: No--permitting or causing of the door to fall on 
his head. : 
THE COURT: That is all part of your res ipsa loquitur. 

MR. McGUIRE: That is, as I understand. : 

THE COURT: Let us assume that the jury should find that it didn't 
happen that way. Let us assume the jury should find that the door was 
five feet or five and one-half feet from the ground and was stationary. 
Was there any negligence if those are the facts ? | 

MR. McGUIRE: Yes, Your Honor. 

THE COURT: What was the negligence? ; 

MR. McGUIRE: The negligence was having the door open to that 
height with the testimony that customers went through the door, having 
the door at a height that is not safe or wasn't safe for this customer to 
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237 go through. 
THE COURT: In other words, you think the Court should give it 
to the jury on both theories, both res ipsa loquitur and specific negli- 


gence? 

MR. McGUIRE: Yes, Your Honor. 

THE COURT: That is the reason I was asking. 

MR. McGUIRE: I was still staying on one rather than going to two. 

THE COURT: So that you think the Court should give it to the jury 
both on res ipsa loquitur and on specific negligence; namely, you say 
they did not use due care, ordinary care in having the door at that loca- 
tion or height or knowing that the door space was used by customers 
going in and out, is that right? 

MR. McGUIRE: Yes, sir, Your Honor. 

THE COURT: Does that answer you, Mr. Laskey? 

MR, LASKEY: Yes. Does Your Honor feel obligated to submit 
to the jury on that? 

THE COURT: Iam inclined to think so. 

MR. LASKEY: Then we will offer 2, 3, and 4. 

THE COURT: AlU right. 

Now, what do you say to 2, Mr. Bulman? 

MR. BULMAN: Are you considering 2 now, Your Honor? 

THE COURT: Yes. 

* K me 

THE COURT: Other than that it is satisfactory? 

MR. McGUIRE: Yes, Your Honor. 

Your Honor, in the trial I was keeping better notes than Mr. 
Bulman, but I don't recall one word of evidence by anybody to change 
Mr. Petzal's status from an invitee to anything but still an invitee. No 
doubt he was an invitee when he went in. The closest that we have got 
to it is that Mr. Schimpf failed to give him a specific invitation to follow 

239 him. Although Mr. Laskey said in the opening statement that the 
nearest way to the car was through the door and we find Mr. Schimpf 
not taking the nearest way but going under the big door and Mr. Petzal 
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did go, I don't think there is one iota of evidence that Mr. Petzal ever 
became anything different than an invitee. | 

THE COURT: What do you say, Mr. Laskey? © 

MR. LASKEY: The evidence shows a definite pedestrian walkway 
as distinguished from the automobile walkway. That a person who parks 
from the normal means of access, which in this case happens to be the 
shortest means -- | 

THE COURT: Asa matter of fact, I think that one of the witnesses 
for the Motor Company said it was frequently used by customers as 
pedestrians. 

MR. LASKEY: The frequency of use does not establish-- 

THE COURT: I don't think the charge is warranted by the evi- 
dence. I will deny the instruction. 

What do you say to No. 4, Mr. Bulman or Mr. McGuire? 

MR. McGUIRE: If Your Honor please, there are two questions 
here. One I think is factual and one is legal. | 

On the assumption of risk, the case to which I have adverted in 
Your Honor's chambers was Dougherty versus Tompkins, in which the 
Court of Appeals -- | 

240 THE COURT: What is the citation? 

MR. McGUIRE: It is 99 U.S. Appeals, page 348. That was the 
case involving a temporary sidewalk that the statute required -- 

THE COURT: I remember it. 

MR. McGUIRE: The Court in that case said this-- let me read 
a couple of sentences. 

"The elements which must be shown to give rise to the defense 
of assumption of risk are often stated to be, first, knowledge of the 
danger and, second, a voluntary exposure to that known danger." 

And then: "To call this defense into play requires a showing that 
the person charged has no duty to protect the other from the risk," 

I think in this case there is definitely a duty on the part of the 
defendant to protect the customer from a risk. And if I may combine 
something else with what I already said, Your Honor, while Iam talking 
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about it, I go again to the evidence. There is a witness who said he was 
looking through the glass showroom. According to his testimony, Mr. 
Petzal walked right straight smack into the door. 

Another witness, Schimpf, although he saw Mr. Petzal picking 
up his hat, I don't think there is one word in here so far as to any wit- 
ness that saw Mr. Petzal duck under the door. 

241 Now, I will say one thing more, Your Honor. If Your Honor feels 
there is an inference of it, but as far as any direct testimony -- 

THE COURT: I am getting back to your legal proposition where 
you said that there can't be an assumption of risk unless there is a duty 
owing. 

MR. McGUIRE: Where there is an obligation, but the assumption 
of risk when you have a licensee, someone toward whom the defendant 
has no obligation of due care. 

THE COURT: Unless there is an obligation, how does a case 
arise? There has got to be a duty first. 

MR. McGUIRE: The Court of Appeals doesn't seem to say that, 
Your Honor. 

THE COURT: I am puzzled by your statement that you don't have 
an assumption of risk when there is a duty. Unless there is a duty, 
there is no liability, because there has got to be a duty and a breach 
of duty before you have liability in any event. 

MR. BULMAN: But you have to have knowledge of the risk be- 
fore you can sue. 

THE COURT: I agree with that. As I understand that, Mr. 
Laskey's charge says that if the plaintiff knew or in the exercise of 
reasonable care should have known about the danger inherent in bending 
down and so forth. Then you bring in contributory negligence rather than 

242 assumption of risk. 

MR. BULMAN: There is no question about contributory negligence. 
He is entitled to that. I can't see assumption of risk. 

MR. McGUIRE: But the factual question-- 
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THE COURT: I would think on the factual question that it is a 
matter for the jury. If there is a legal basis on the assumption of risk 
that should be given to the jury, I think I should give it. I am having 
a little trouble about it. Can you help me, Mr. Laskey? 

MR. LASKEY: However, the Eaton case was decided-- 

THE COURT: Somebody getting in an automobile when somebody 
else is drunk. | | 

MR, LASKEY: But they discussed contributory negligence and 
assumption of risk as being almost indistinguishable; and I think the 
language of the court in discussing that question is helpful here. 

“Contributory negligence and assumed risk are 80 closely related 
as sometimes to be almost, if not entirely, indistinguishable. In cases 
which do not arise between master and servant, the two terms may well 
be considered synonymous in the sense that one who voluntarily places 
himself in a perilous position, when the potential danger is apparent, 
is not exercising ordinary care for his own safety. But in another sense 
a difference between contributory negligence and assumed risk is easily 
discerned, since the former depends entirely upon conduct and the latter 
involves a mental state of willingness. This case affords an example of 
that distinction. " | 

MR. BULMAN: May Icomment, Your Honor? 

THE COURT: I will be glad to have your help. 

MR, BULMAN: As I understand the distinction between assump- 
tion of risk and contributory negligence, as in the Weber versus Eaton 
case, if I have been to a cocktail party and my host and then I get into 
my host's car, we start to drive. I know of his drinking and I volun- 
tarily submit myself to the condition which may proximately cause the 
tort. Therefore, Iam voluntarily assuming a risk. : 

If I walk into a door or if I walk into an object, I don't assume 
anything. I may be contributorily negligent by not seeing it, by not 
exercising due care, but I certainly don't voluntarily assume anything. 

There is no assumption in this case of anything on the part of the 
plaintiff here as I view it. And there is your distinction. 


| 
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Of course, in the old cases where we had the fellow servant doc- 
trine, assumption of risk being where I know the tools are dangerous 
and working with those tools I become injured, I have assumed, as one 
of the defendants you assumed this obligation, you assumed the risk; 

244 ~#therefore, you can't recover. 

But what assumption did Mr. Petzal take in this case by walking 
through a door? Did he know the door was dangerous? He may have 
known that this door was down and not seen it. Then he would be contri- 
butorily negligent, but I can't see any assumption of risk there. 

MR. LASKEY: We have two cases which we have denominated 
as the jack handle cases, the Morrison case and the Fain case, cited 
at the footnote of our No. 4. 

In both of those cases you are dealing with an invitee and in both 
of those cases he tripped over a jack handle which was in the garage. 
Although he remained an invitee, in going into that portion of the 
garage, the Court heid there was an assumption of the risk inherent 
in those premises. 

THE COURT: I don't think assumption of risk is appropriate in 
this case. I will deny that. 

* * ae * * 

249 JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury, as you know, 
this case has now reached the stage where it becomes my duty to charge 
you on the law that should control you in the performance of your duties 
as jurors. By that I mean that I am going to give you certain legal 
principles that apply in a case of this character and you apply those 

_ principles to the facts which you determine and as to which you are the 

250 sole judges. That imposes on you a very great responsibility, be- 
cause you and you alone determine the facts with respect to the occur- 
rence on November 4, 1955, at the address in question and with re- 
spect to the injuries sustained by the plaintiff. 

I think it is hardly necessary for me to dwell at any length on 
the issues which you must decide. The evidence has pretty well out- 
lined the issues; and if the evidence did not, counsel in their closing 
arguments did. 
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The plaintiff alleges that on this day in question the defendant 
was guilty of negligence and that that negligence was the proximate 
cause of injuries which he sustained with the resulting damages as to 
which testimony has been given. 

The defendant on the other hand says that it was fot negligent 
and further says as a matter of defense that the plaintiff was guilty of 
contributory negligence; and with respect to damages, the defendant 
further says that most of the injuries sustained by the plaintiff were not 
proximatel y caused by the injury which he sustained on that day. 

They are the principle questions which you have to decide in 
determining your verdict as to whether the plaintiff or the defendant 
prevails. ! 

Now, on those principle issues as to which you are the sole judges, 

251 the fundamental rule is that a party who asserts the affirmative of 
a proposition has the burden of proving it. I will discuss that question 
of burden of proof in a moment, but that proof is from the witnesses 
who testified, from the evidence that you heard, the exhibits that were 
received in evidence, and the inferences reasonably deducible from that 
evidence. | 

Iam sure you have this in mind. I know that I don't have to say 
this, but Iam going to say it anyway. In the performance of this duty 
that you have, you should not permit yourselves to be influenced at all 
by any considerations of sympathy for or prejudice against any party to 
this proceeding or any witness in this proceeding. You should base your 
verdict solely upon the evidence that you heard ender these instructions 
which I am going to give to you with respect to the several elements that 
should be considered by you. | 

Now, in performing that duty, as in all jury trials where there is 


a conflict in the testimony, one of the functions of the jury that is some- 
times difficult to perform deals with the determination of the credibility 
of the witnesses. That meaning is simple. You understand what I mean 
by that, that is, the weight to give to the aneeaels of each witness who 
you heard. | 
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We have certain formulas that we use and suggest to juries for 
252 your guidance, but probably whatever I say will be merely what 
you would do anyway, because in our every-day lives we have certain 
tests that we apply in determining the weight to give to information that 
is given to us whether we believe it or don't believe it or whether we 


have confidence in itor do not have confidence in it. 

Now, some of the tests that we use in weighing the testimony of 
any witness is his demeanor and behavior on the stand, his manner of 
testifying, whether he impressed you as having an accurate memory 
and recollection, whether he impressed you as a truth-telling individual, 
whether he had any motive for not telling the truth, his apparent candor 
and fairness or lack of it, the interest, if any, which he had in the out- 
come of the case, his bias and prejudice for or against the plaintiff or 
against the defendant, if any be shown, and his opportunity of knowing 
the facts and circumstances to which he has testified; and from all the 
facts and circumstances, it is your duty to give the proper weight to 
the testimony of each and every witness who has testified before you, 
for what you are trying to do is determine the truth with respect to what 
occurred on the day in question. 

Now, in this case, there have been doctors that testified on both 
sides of the case and who were permitted to express opinions as to cer- 
tain facts which are relevant in the case. A person who by education, 


253 study, and experience has become an expert in any art, science, 


or profession and who is called as a witness may give his opinion as to 
any such matter in which he is versed and which is material to the case. 
You should consider such expert opinion and should weigh the reasons, 
if any, given for it. You are not bound, however, by such an opinion. 
You should give it the weight to which you deem it entitled, whether this 
be great or slight, and you may reject it if in your judgment the reasons 
given for it are unsound. Now, that rule applies to the doctors on both 
sides. It is for you to determine the weight to give to the testimony of 
these expert witnesses. 
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Now, there is another rule of law that we have dealing with the 


question of credibility and that is that if you believe that any witness 
has knowingly testified falsely with respect to a material fact about the 
truth of which that witness could not reasonably be miistaken, you may, 
if you deem it wise, ignore or disregard all of the testimony of that wit- 
ness which is not corroborated by other credible testimony. 

Now, we pass from the question of the credibility of every wit- 
ness to the other factors which you must pass upon and consider in 
weighing this case. The first point to which I call your attention is that 
of the burden of proof. I stated earlier that the burden of proof is on 

254 the party who asserts the affirmative. In this case, with respect 
to the alleged negligence of the defendant and with respect to the injury 
and damages alleged to have been sustained by the plaintiff, the burden 
is on the plaintiff to establish those facts by a preponierance of the 
evidence as I will explain that to you. : 

On the other hand, with respect to the defense of contributory 
negligence, that is an affirmative defense by the defendant and the bur- 
den would be on the defendant to prove contributory negligence if you 
should find that the plaintiff has sustained the burden of proving negli- 
gence in the first instance. 

Now, by burden of proof we mean, as I said before, the party 
who asserts the affirmative must carry the burden of proving. Such 
burden of proof is satisfied by a preponderance of the evidence which, 
however, is not necessarily determined by the ereater number of wit- 
nesses testifying to a particular state of facts. It means that the testi- 


mony on behalf of the party carrying the burden must have greater 


weight in your estimation, have a more convincing effect than that 

opposed to it. | 
If you believe that the testimony on any essential point is evenly 

balanced, then your finding as to that point must be ogainst the party 


carrying the burden of proof. 
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You may not speculate or guess as to the existence of any fact in 


255 this case. You must base your finding solely upon the evidence 
that has been adduced before you and upon any inferences reasonably 
deducible therefrom. 

As we go along, I shall on more than one occasion, I think, re- 
fer to the proximate cause. Were these injuries the proximate cause 
or was this accident the proximate cause of the injury or if there was 
negligence, was the negligence the proximate cause of the injuries? 

The damages that the plaintiff sustained, were they proximately caused 
by the negligence of the defendant? And so it is important for you to 
bear in mind the meaning of proximate cause. 

Now, proximate cause of an injury is that cause which in natural 
and continuous sequence unbroken by any efficient intervening cause 
produces the injury and without which the result would not have occurred. 
It is the efficient cause, the one that necessarily sets in operation the 
factors that accomplish the injury. It may operate directly or by putting 
intervening agencies in motion. 

We said at the beginning of the charge, and, of course, it has 
been the subject of discussion throughout the trial, that the defendant is 
charged with negligence; and, of course, that necessarily raises in your 
mind what is the legal definition of negligence in a case of this kind. 

Negligence is the doing of some act which a reasonably prudent 

256 person under similar circumstances would not do or the failure 
to do something which a reasonably prudent person would do under the 
Same circumstances acting under those considerations which ordinarily 
regulate the conduct of human affairs. In short, negligence is the fail- 
ure to use ordinary care in the management of one's person or property. 

In this case, by virtue of the evidence that has been offered, the 
negligence of the defendant may be proved by the plaintiff in one of two 
ways, one, by proving facts from which the negligence of the defendant 
may be inferred under the doctrine of res ipsa loquitur, as I will ex- 
plain it to you in a moment, or two by showing specific acts of negli- 
gence on the part of the defendant. 
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Dealing first with the second item of specific acts of negligence, 
the rule is that an owner or occupant of land or buildings who directly 
or impliedly invites others to enter for some purpose of interest or ad- 
vantage to him owes to such person a duty to use ordinary care to have 
his premises in a reasonably safe condition. ! 

Now, if under the facts in this case you find that it has been 
established by a preponderance of the evidence that the premises in 
question were not in a reasonably safe condition on the morning in ques- 
tion and that the negligence in this regard was the proxina te cause of 
the injuries which the plaintiff sustained, then you should find for the 

297 plaintiff unless you find that the plaintiff was guilty of contributory 
negligence as I shall charge you in a moment. : 

Ordinarily and generally, no presumption of negligence arises 
from the mere happening of an accident. On the contrary, the legal 
presumption is that reasonable care was exercised by both parties to 
an action. : 

The burden of proof is upon the party charging negligence to 
overcome this presumption of due care by a preponderance of the evi- 
dence and to prove that the negligence, if established, was the proxi- 
mate cause of the accident. | 

Now, I have said that generally no presumption of negligence 
arises from the mere happening of an accident, and that principle 
applies with respect to the plaintiff's allegation of a specific act of 
negligence which I have just defined to you. | 

However, you are further charged that if you find that the acci- 
dent alleged by the plaintiff in this cause occurred, if you find that it 
occurred and in addition thereto that it was caused by an instrumen- 
tality or agency in the exclusive control of the defendant and that the 
accident is of such a character as in the light of ordinary experience 
is unlikely to occur except as a result of negligence, then the mere 

happening of the accident is sufficient to give rise to an inference of 
258 negligence on the part of the defendant. This is an inference which 
you may, but are not required to, draw from the evidence. If you 
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conclude that this inference is warranted, you may treat it as a form of 
evidence of negligence on the part of the defendant. 

In cases of this character, the burden of proving negligence 
nevertheless remains upon the plaintiff. Should you find that the facts 
of this case justify the inference of negligence on the part of the defen- 
dant, you must further decide from a consideration of all of the evidence « 
whether the plaintiff has satisfied the burden that the defendant was 
actually guilty of negligence. : 

Now, as I have said, if you find either under the principle of 
specific negligence or the doctrine of applied negligence, res ipsa 
loquitur as we call it, that the defendant was negligent and that that 
negligence was the proximate cause of the injuries sustained by the 
plaintiff, then your verdict should be for the plaintiff unless you find 
that the plaintiff was guilty of contributory negligence. And I will read 
this charge to you on contributory negligence. 

If you find from the evidence that immediately prior to the time 
of the plaintiff's accident the overhead door to defendant's garage was 
at a height below the top of the plaintiff's head and that the plaintiff 

259 failed to see that which he should have seen in the exercise of ordi- 
nary care or having seen the position of the door failed to exercise 
ordinary care in passing under it, and if you further find that such con- . 
duct on the part of the plaintiff was the proximate cause of the plain- 
tiff’s injuries, then you are instructed that the plaintiff was contri- 
butorily negligent and you are to bring in a verdict for the defendant. 

I think that covers both aspects of the case dealing with the 
question of the plaintiff's claim of negligence by the defendant and the 
defendant's claim of contributory negligence by the plaintiff. 


x % * * ae 7 
260 Gentlemen, is there anything that you want to take up with the 
Court? 


MR. BULMAN: I have nothing. 


MR. LASKEY: No, thank you, Your Honor. 
aE + « *: ss 
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262 THE DEPUTY CLERK: What is your verdict, fr the plaintiff or 
for the defendant ? 
THE FOREMAN: For the plaintiff. 
THE DEPUTY CLERK: In what amount? 
THE FOREMAN: $12, 000. 00. | 
* * xk ae : *x 
Further Trial on the Merits, *** Washington, D. C. 
October 22, 1958 
cd bd * cd | aK 
3 DR. GROVER BACHE GILL 
called as a witness by the plaintiff, being first duly sworn, was examined 





and testified as follows: 
DIRECT EX AMINATION 
BY MR. BULMAN: 

Q. Dr. Gill, would you be kind enough to give us NSE full name? 
A. Grover Bache Gill. 

* * ae ™ | K 

Q. Inviting your attention to the month of November, 1955, did 
there come a time when Mr. Petzal sought your attention? A. Well, 





this particular occasion I imagine is the one that yes are thinking of, 
from the accident? 

Q. Yes, sir. A. Well, that was, Mr. Petzal ae me on Novem- 
ber -- or Sunday, on November 6, and I told him that I didn't like to 

4 work on Sunday, which I don't, but however he is a good friend of 

mine so I took him and I found that he had been -- 

Q. Did he come to your office? A. Yes, he came to my office. 
He was suffering from giddiness, dizziness, and he stated he had been 
hit on the head by a garage door on Friday previous to pas I think it 
was Friday. 

Q. Did you examine him, Doctor? A. Idid. | 

Q. With respect to his head, would you please tell us what you 
observed? A. He had a laceration about two inches and a half long, 
just right on top of the head, slightly to the left of the mid-line. 
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Q. And what did you observe about the condition of that laceration? 
A. Well, it hadn't penetrated the skin, but it was bruised and contused 
all around, a lot of blood was out in the tissue, not outside but under the 
skin; there was a big bruise on there, and a red streak that you could 
tell where the door, or whatever it was, had hit him. 

Q. Did you also examine other portions of his head, Doctor? 
A. Yes. 

Q. Tell us what you found. A. I found that his nose was bleeding, 

the whole left nostril, side of his nostril, was completely filled up 
with clotted blood and then I looked at his ear, which is one of the most 
symptomatic things that we get in those, sometimes, if it is severe, and 
he had dried blood in the canal of his left ear, running from practically 
the outside to the drum. 

Q. What is that? A. It showed whatever had hit him, had hit him 
hard enough to have broken the external canal. 

Q. Based upon your examination and the history that he gave you, 
what did you come to the conclusion as to the diagnosis of his condition? 


A. Well, I thought that he had a pretty bad, I mean a pretty hard blow. 
Q. Which caused what? A. Concussion. | 
* * * 
EVERETT GORDON 
was called as a witness for the defendant and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: 

Q. Will you please state your full name, Doctor? A. Dr. 

Everett Gordon. 
oe * * * 

Q. Now, Doctor, at my request and with the cooperation of Mr. 
Bulman and Mr. Petzal, did you examine the plaintiff, Ernest Petzal? 
A. Yes. I examined him on March 29, 1957. 

x * e * 

Q. Now, will you state for us, please, the results of that examina- 

tion? A. Of the physical examination? 
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Q. Yes. A. Well, because of a complaint of having been struck 


on the top of the head, we examined his head and could find no 
definite scar, although there appeared to be a small superficial healed 
abrasion on the left parietal region which is the region on the side 
just above the ear. | 
* * * x 


EXCERPT OF OPENING ARGUMENT ON BEHALF 
OF PLAINTIFF October 24, 1958 


MR. BULMAN: Now, what does Mr. Mattingley tell you? 'T 
heard a noise and then I had to get myself in position to see what hap- 
pened." And that is very important, and I will tell you why. They 
haven't explained to you how the door fell or how it came down, but we 
do know that the top of that door struck Mr. Petzal. : 

Isn't this reasonable? Mr. Petzal and Mr. Schimpf were walking 
out. The car was parked on the right. He had parked it. They were 
going in that direction. Mr. Schimpf goes through, Mr. Petzal goes 
through, just as that moment. Mr. Mattingley had come up and looking 
up and seeing the door open, on a cold day, without seeing or glancing 
up, seeing no cars there, nudges the button and down oo the door 
and strikes him. i 

MR. LASKEY: If the Court please, I think counsel's arguments 
must be directed to testimony consistent-- 

THE COURT: I think his argument is proper. There is an in- 
ference from what he is drawing from the evidence. : 

MR. BULMAN: Because he said he had to get himself in position 
after the striking took place. He looked up, saw no cars there, door 

open in November, and he nudged the button. When he heard a 


noize, he took his hand off the button. 
* * 








{ Filed Oct. 24, 1958] 
VERDICT AND JUDGMENT 
This cause having come on for hearing on the 20th day of October, 
1958, before the Court and a jury of good and lawful persons of this 
district, to wit: 


Anita A. Morrison Herschel F. Johnson 
Andrew L. Lindsay Elizabeth Braunstein 
Marie T. Maddox Leonie H. Boyd 
Charles A. Heison Hilda V. Elliott 
William E. Mapily Henry C. Fuller 
Raymond L. Furbey Laura H. Mensh 


who, after having been duly sworn to well and truly try the issues be- 
tween Ernest Petzal, plaintiff, and Lustine-Nicholson Motor Company, 
Inc., defendant, and after this cause is heard and given to the jury in 


charge, they upon their oath say this 24th day of October, 1958, that 
they find the issues aforesaid in favor of the plaintiff and that the 


money payable to him by the defendant by reason of the premises is the 


sum of Twelve Thousand ($12,000.00) dollars. 

WHEREFORE, it is adjudged that said plaintiff recover of the 
said defendant the sum of Twelve Thousand ($12,000.00) dollars to- 
gether with costs. 

Harry M. Hull, Clerk 


By /s/ Karl Kindleberger 
Deputy Clerk. 


By direction of 
Judge Joseph C. McGarraghy 


[ Filed Nov. 1, 1958] 
MOTION FOR NEW TRIAL 
Comes now the defendant and moves the Court to set aside the 
verdict returned and the judgment entered thereon in the above-entitled 
action on October 24, 1958, and to grant a new trial on the following 
grounds: 
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1. The verdict is contrary to the evidence. : 
2. The verdict is contrary to the weight of the evidence. 
3. The verdict is contrary to the law. i 
4. The Court erroneously refused to grant defendant's prayers 
in regard to assumption of the risk and in regard to an invitee ceasing 
to be an invitee (defendant's prayers number 4 and 3, respectively). 
5. The Court erroneously overruled defendant' s objection to 
plaintiff's closing argument. 
6. The verdict is excessive. 
LASKEY and LASKEY 
By /s/ John L. Laskey 


/s/ Dyer Justice Taylor 
Attorneys for Defendant 
509 Albee Building 
Washington 5, D. C. 


[ Certificate of Service] 


[ Filed Dec. 10, 1958] 
NOTICE OF APPEAL 
Notice is hereby given that the Lustine Nicholson Motor Company, 

Inc., defendant above named, hereby appeals to the United States Court 
of Appeals for the District of Columbia Circuit from the final judgment 
entered in this action on October 24, 1958. : 

LASKEY and LASKEY 

By /s/ John L. Laskey 


/s/ Dyer Justice Taylor 


oe for Defendant 
ak 


[ Filed March 18, 1959] 
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STIPULATION 
x aK Sd * 

3. * * * ''That on June 20, 1957 Dr. Harvey Ammerman, a neuro- 
surgeon, performed a laminectomy upon appellee and removed from 
appellee's spine two intervertebral disks (one at L4-L5 and the other 
at L5-S1). It was Dr. Ammerman's opinion that it was necessary to 
remove one disk because it had degenerated from disease pre-existing 
November 4, 1955, and it was necessary to remove the other disk 
because it had ruptured as a result of plaintiff's injury on November 4, 
1955." 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,908 


LUSTINE NICHOLSON MOTOR COMPANY, INC. - 
: Appellant, 





ERNEST PETZAL, 


- Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA } 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF CASE | 


Appellee, an insurance salesman, was 58 years old at the time of 
the injury, and in good physical condition. (J.A. 6, 8, 36) In Sep- 
tember, 1955 he purchased a new 1955 Oldsmobile from appellant and 
in October he returned to appellant's garage to have the car serviced. 
(J.A. 6, 7, 25,26) On November 4, 1955 he brought the car to the 
garage in order to have corrected a persistent rattle under the dash- 
board. (J.A. 7, 66) : 
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Appellant's premises on Baltimore Avenue, Hyattsville, consist 
of a garage and an immediately adjacent showroom. Cars enter and 
leave the garage over the Baltimore Avenue sidewalk through an open- 
ing twenty feet wide by ten feet high. (There is also an exit at the other 
end of the garage.) The opening is closed by a heavy steel overhead 
door. The closed door on the outside bears a sign Blow Horn"; in 
response to that signal an employee who hears it inside the garage 
pushes a button which raises the door. Next to the large overhead door 
is a small swinging door referred to by appellant's witnesses as the 
pedestrian door. (J.A. 25, 53, 54, 39, 49, 50) From the entrance, 
under the overhead door, the concrete driveway slopes downward, with 
a drop of one and one-haif feet in twenty-two feet, and then levels off to 
the horizontal floor of the service area. A customer ordinarly brings 
his car to a stop at this area, and a “repair order" is written up by ap- 
pellant's employee known as a service salesman, at one of two desks 
there located. The sloping twenty-two foot ramp plus another twenty feet 
are known by appellant as the “customer reception area." (J.A. 53, 34, 
13) No tools or equipment are kept’ in this area. (J.A. 34) A set of 
buttons to raise or lower the overhead door is located at the service 
desks; another set is on the other side of the customer reception area. 
(J.A. 44) A customer in the service area could leave the shop by the 
small "pedestrian" door, but it was usual for customers to walk in and 
out of the large overhead door when it was open. (J.A. 32, 39) There 
iS nO Sign warning cuStomers not to walk out under the overhead door. 
(J.A. 32, 39) The overhead door made a noise when it was raised or 
lowered, but this noise was to some undefined extent drowned out by the 
Shop repair noises, including fender work and other hammering. (J.A. 
47) 


On November 4, 1955, a cold day, appellee drove his car to ap- 
pellant's garage pursuant to an arrangement with appellant's service 
salesman Schimpf, to have the car road tested in order to locate the 
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cause of, and then eliminate, a rattle under the dashboard. (J.A. 8, 69) 
When appellee drove up, the overhead door was closed. He sounded the 





horn but there was no response, and he therefore parked his car at the 
curb. He walked to the overhead door, looking for a small built-in door 
customary in overhead garage doors. One of appellant's employees 
standing in the showroom signalled to him through the window to enter by 
the small door, which he did. (J.A. 9, 33) He found Schimpf at the 
service desk and told him that the car was parked outside at the curb. 
(J.A. 12, 66, 69) To this point the evidence is not in conflict. It is 
also undisputed that Schimpf within a moment or two walked out of the 
shop, followed closely by appellee, and that appellee was then injured. 
(J.A. 12, 15, 66) : 


Appellee testifies that when he told Schimpfi the car was parked 
outside, Schimpf said to him "Come on, let us go" and raised the door 
to its fully opened position by pressing the button at the service desk; 
that Schimpf walked up the ramp followed by an unknown customer and 
then by appellee; that ‘When I walked through the big door, I was struck 
by the door which came down and I was unconscious." (J.A. 12, 14) 


Schimpf testifies that the door was half way open, about five and 
one-half feet from the floor; that he doesn't know who opened the door 
or how long it had been open; that he does not recall whether he opened 
it; that when appellee told him the car was outside he left appellee at the 
service desk and started walking toward the overhead door; that he 
ducked down to pass under the door, and then noticed that appellee had 
hit his ead and mocked his hat off. (J.A. 66, 68, 69) Schimpf denies 
that he asked appellee to come out with him or that he knew appellee was 
following him. (J.A. 69, 70) Since the car was to be road tested, it was 
natural for appellee to accompany Schimpf; when this inference was 
brought to Schimpf's attention, he sought to explain away the inference 
by testifying that he intended first to drive the car into the garage, but 
he admitted that appelllee had the car keys and he could not recall ob- 
taining the keys from appellee. (J.A. 69, 71) : j 
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Witness Murphy, a disinterested witness who was employed by ap- 
pellee as an appraiser at the time of the accident, testified that it was 
usual for customers to walk in and out through the overhead doorway 
when it was open. (J.A. 31, 32) This was confirmed by appellant's 
witness Vinicur, its sales manager. (J.A. 39). 


Appellant's witness Mattingley, who was, at the time of the ac- 
cident, an employee of appellant (service manager), testifies that he 
was Standing at the service desk, "within arm's length" of the door 
button, when the accident occurred; that he had been there for some 
minutes; that he heard a bumping noise from the direction of the door 
and “moved around in position so I could see what was going on" and 
saw Schimpf picking up appellee's hat; that the door was suspended about 
five and one-half feet from the floor; that he does not know who opened 
the door or how long it had been open; and that he did not recall having 
seen Schimpf walk toward the door. (J.A. 43, 44, 45, 48, 49, 50, 51) 


The conflicting evidence is susceptible of two explanations: (1) Ap- 
pellee’s, that the door came down and struck him on the head; and (2) 
Appellant's, that appellee negligently walked into the half-opened door. 
The jury in adopting the first alternative was in all probability strongly 
influenced by the undisputed medical testimony that the injury occurred 
on top of the head rather than on the forehead (J.A. 87); - by the undis- 
puted medical testimony as to the severity of the injury (J.A. 88, 92), 
which was more consistent with appellee's version of the accident than 


with appellant's; and by the testimony of appellant's witness Mattingley 


that the noise made when the door came in contact with appellee's head 
was heard by Mattingley twenty-five feet away, despite all the shop 
noises. (J.A. 47) 


7 Appellant's witness Vinicur, sales manager, testified that he happened to be 
standing in the showroom looking toward the overhead garage door when the ac- 
cident occurred; that he saw appellee "walk into the door" (J.A. 37, 38, 40); 
that his forehead struck the door. (J.A. 43) 





4) 
STATEMENT OF POINTS 


1. The District Court did not abuse its discretion in denying the 
Motion for a New Trial. 


2. The casé was properly submitted to the Jury on Res Ipsa 
Loquitur. i 


3. The Court below did not err in refusing to grant Appellant's 
requested instruction on assumption of risk. : 


4. The Court below did not err in denying the requested instruc- 


tion as to Appellee ceasing to be an invitee. 


5. The Court below properly permitted counsel for Appellee to 
argue to the Jury that Appellant's employee might have started the door 


down. 


SUMMARY OF ARGUMENT 
I 


This Court will reverse for denial of a motion for a new trial only 
if the District Court is shown to have been guilty of an abuse of discre- 
tion, of such proportions that the result is clearly a miscarriage of 
justice. No such showing is made here, where the District Court is 
said to have abused its discretion solely because it made the individual 
rulings asserted by appellee to have been erroneous as matter of law. 


Il 


The District Court properly instructed the jury on res ipsa 


loquitur. The test is whether the circumstances were so completely 
elucidated that no inference of defendant's liability could reasonably be 
made. Of the two possible explanations for the accident (1) that the 
overhead door came down and struck appellee, and (2) that appellee 
walked into the door, the medical evidence strongly supports the first 
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alternative. Appellant's witnesses who sought to show that the accident 
could not have occurred in this manner are far from convincing. More- 
over, a refusal to instruct on res ipsa loquitur would take from the jury 

the function of determining the credibility of these witnesses. The jury 
clearly found in favor of the first alternative. 


IIL 


Since the jury clearly appears to have found that the door came 
down and struck appellee, it is difficult to see how appellant was pre- 
judiced by denial of its requested instruction that appellee assumed the 
risk of walking into the suspended door, especially where appellant's 
requested instruction on contributory negligence was granted. But in 
any event the doctrine of assumption of risk was inapplicable, because 
appellee had no knowledge of danger and did not voluntarily expose him- 
self to a known danger. Appellee simply followed an employee of ap- 
pellant in making an exit which, as appellant asserts, required him to 
duck slightly in passing under a stationary overhead door. The requested 
instruction, if granted, would operate to tell the jury to find whether the 
plaintiff assumed the risk of being guilty of contributory negligence. 


IV 


The arrangement of the premises, the absence of any warning sign, 
and the fact that appellant's employee was using the overhead doorway as 
an exit -- all these factors gave appellee a reasonable belief that in follow- 
ing that employee he was not departing from the area of invitation. The 
conclusion that appellee was still a business invitee when the accident oc- 
curred is reinforced by the fact that appellant's patrons customarily used 
the overhead doorway when it was open. Granting appellee's requested 
instruction would tell the jury, in effect, that appellee's invitee status 
was destroyed because another exit route existed. 








{ 


V 


The suggestion of counsel for appellee in argument to the jury 


that Mattingley may have caused the door to come down by pushing the 
button was a reasonable inference from the evidence. Wide liberty in 
argument is allowed counsel, and where the argument is not calculated 
to prejudice the jury this Court will not encroach upon the discretion 
of the District Court, which heard the entire argument. 


ARGUMENT 





I 


THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION 
IN DENYING THE MOTION FOR A NEW TRIAL. 

Fhis Court will not reverse for denial of a Motion for a New Trial 
unless the District Court is shown to have been guilty of an abuse of 
discretion. Somerville v. Capital Transit Co., 89 U.S. App. D.C. 349, 
350, 192 F. 2d 413 (1951). In the case cited by appellant, Eastern Air 
Lines, Inc. v. Union Trust Co., 99 U.S. App. D.C. 205, 239 F. 2d 25 
(1957) there was a substantial showing that the jury verdict was illogical, 
that the verdict was flagrantly against the great weight of the evidence, 
that it was the result of prejudice and sympathy, and that it was precise- 
ly contrary to the finding of a federal judge on the same evidence. 
Nevertheless, this Court refused to hold that the trial court had abused 
its discretion in denying the motion for a new trial. | 


The instant case presents no features analogous to the extra- 
ordinary situation in Eastern Air Lines, Inc., v. Union Trust Co., supra. 
The trial was essentially routine and the jury on conflicting evidence 
adopted, of the two available alternatives, appellee's version of how the 
accident occurred. Appellant urges that the trial court abused its dis- 
cretion solely because it erred on each of the four rulings relied upon 
here by appellant as separate grounds of error. (Appellant's Brief, 

p. 12) None of these rulings could operate to bring about a miscarriage 
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of justice, sufficient to warrant reversal for abuse of discretion in 
denying a motion for a new trial, under the standard applied in Eastern 
Air Lines, Inc. v. Union Trust Co., supra. In any event, however, abuse 
of discretion would seem to imply prejudicial action by the trial court 
separate and apart from the specific errors of law independently relied 


upon by appeliant. 


II 


THE CASE WAS PROPERLY SUBMITTED TO THE JURY 
ON RES IPSA LOQUITUR. 


The trial court correctly instructed the jury on res ipsa loquitur, 


because the evidence did not negate the inference of appellant's liability. 


The standard is laid down by this Court in Loketch v. Capital Transit 
Company, 101 U.S. App. D.C. 287, 288, 248 F. 2d 609, 610 (1957): 
*What is important is not the source of the evidence, 

but whether it altogether negates the defendant's 

prima facie liability flowing from the application of 

res ipsa loguitur . . . The doctrine becomes inap- 

plicable when the circumstances have been so com- 

pletely elucidated that no inference of defendant's 

liability can reasonably be made." 
Appellant's contention on the issue of res ipsa loquitur is, in effect, 
that a directed verdict in favor of defendant should have been granted, 
in respect of plaintiff's allegation that the door came down and struck 
him. See J.A. 74. This contention cannot prevail against the test laid 
down in Loketch. See also Cole v. Capital Transit Co., 90 U.S. App. 


D.C. 289, 290, 195 F. 2d 568, 569 (1952). 


At the close of all the evidence the only two possible explanations 
for the accident were: (1) that the door came down and struck appellee, 
or (2) that appellee walked into the door. There was undisputed medical 
evidence that appellee sustained a severe concussion; that "whatever 
had hit him, had hit him hard enough to have broken the external canal" 
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in appellee's ear; and that an intervertebral disk in appellee's spine 
had ruptured as a result of the injury. (J.A. 88, 92) Also, the medical 
evidence showed that the blow had fallen on the top of appellee's head, 
not on the forehead. (J.A. 87) The medical evidence thus supports the 
first explanation stated above -- that the door came down and struck 
appellee -- and strengthens the inference flowing from res ipsa loquitur. 


Appellant urges that it is not reasonable to infer that the door 
came down four and one-half feet and struck appellee. This contention 
rests largely on evidence as to the mechanism of the door. The door, 
Says appellant, descends gradually, only while it is being moved by an 
electric motor energized by the push button and does not fall. Buta 
disinterested witness, Murphy, testified that at the time of the accident 
the door would "coast" about five feet down after the operator removed 
his finger from the push button. (J.A. 31, 33) And appellant's witness, 
Dworken, its general manager, who testified that he checked the door 
during the trial and found that it took ten seconds for the door to 
descend the ten feet to the floor, could not state that the rate was uni- 
form, thus leaving an inference that the door fell at a much faster rate 
when it started to go down. (J.A. 56, 59) Appellant's witness Krass, 
who testified as an expert concerning the door mechanism, was an in- 
terested witness, since he represented the firm that manufactured the 
door in question. (J.A. 60) He and Dworken examined the door at the 
time of trial, not at the time of the accident. (J.A. 61, 58) Krass ad- 
mitted that such a door sometimes went out of order, (J.A. 64) 





There was, of course, testimony by appellant's witnesses that the 
door was stationary at the time of the accident, suspended five and one- 
half feet from the floor. But this evidence is not free from doubt. It is 
undisputed that the door was closed -- the normal position on a cold 
day -- when appellee arrived, and there is no explanation (other than 
appellee's) as to how the door came to be opened, during the moment 


or two in which appellee entered the garage and Schimpf and he began 
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to walk out. (J.A. 33, 36, 38, 12-13, 27, 66). According to appellant's 
evidence, only Schimpf and Mattingley were near the push buttons at 

the time in a position to raise the door. Schimpf testifies that he does 
not know who opened the door, although he was standing at the service 
desk where the push buttons are located, and he and appellee started 
towards the door promptly when appellee arrived. (J.A. 69, 68, 66) 
Mattingley also testifies that he does not know who opened the door, al- 
though he was standing "within arm's length" of the push buttons for a 
"matter of minutes" just prior to the accident. (J.A. 45, 48-50) Appel- 
lant's evidence suggests that some unnamed person raised the door 
(without being observed by Schimpf or Mattingley) during the minute or 
so between appellee's entrance and his attempted exit, in order to clear 
away exhaust fumes (although the fumes came from the rear of the shop 
where the repair work was done and where a rear door could be opened). 
(J.A. 49, 54) This is speculation on a matter vital to the question of 
how the accident happened. 


In addition, since the issue is whether the circumstances were 
"completely elucidated", the trial court was required to take into ac- 
count that the jury might find appellant's witnesses lacking in credibility.” 1 


: Although the car had to be’ road tested to locate the rattle (and actually was 
road tested after the accident, J.A. 66, 72, 73), Schimpf tried to rebut the in- 
ference that appellee was invited to accompany him, by testifying that he left 
appellee at the service desk and was on his way to get the car and bring it into 
the garage; but this, if true, would imply that he obtained the car keys from ap- 
pellee, and Schimpf cannot say that he did obtain the keys. (J.A. 72, 69-71). 
Vinicur testified that appellee walked into the stationary door, striking his fore- 
head, but this evidence is squarely contradicted by the medical testimony that 
the top of appellee's head was struck. (J.A. 43, 87) Mattingley testified that 
the door was open during the "matter of minutes" in which he stood at the serv- 
ice desk just prior to the accident (J. A. 49), but the testimony of Schimpf and 
appellee makes it clear that the accident occurred only a moment or two after 
appellee entered the garage (J. A. 66, 12-13), and the testimony of the disinter- 
ested witness Murphy establishes that the door was closed when appellee en- 
tered the garage. (J.A. 33-34). 
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A refusal to instruct on res ipsa loquitur would remove these issues of 
credibility from the jury.° | 


The evidence is not of a kind which "altogether negates the de- 
fendant's prima facie liability flowing from the application of res ipsa 
loquitur". The circumstances have not been "so completely elucidated 
that no inference of defendant's liability can reasonably be made." 
Loketch v. Capital Transit Company, supra. In fact the evidence reason- 
ably gives rise to an inference of liability: the severity of the injury 
strongly leads to the conclusion that appellee was struck by the descend- 
ing door; appellee testifies that the door came down and struck him; 
the door could have come down either because the mechanism was out 
of order, or because Mattingley, seeing the door open on a cold day and 
not being in a position to see Schimpf and appellee on SS way out, 
pushed the button. (See J.A. 45, 51) 


iil 





THE COURT BELOW DID NOT ERR IN REFUSING 
TO GRANT APPELLANT'S REQUESTED INSTRUC- 
TION ON ASSUMPTION OF RISK. 


At the outset, it should be noted that ve contention as to 
assumption of risk concerns only the second of the two explanations of 


the accident which were before the jury -- namely, that appellee walked 
into the door. Since it seems wholly clear, as noted above, that the jury 
adopted the first alternative -- namely, that the door came down and 
struck appellee -- it is difficult to see how appellant was actually prej- 
udiced by denial of the requested instruction. Moreover, the court 
granted defendant's Prayer No. 2 and instructed the jury that the plain- 


The jury resolved these issues in favor of appellee. Gleacty. the jury 
adopted the first alternative stated above, that the door came down and struck 
appellee. If it had rejected this alternative and concluded that appellee had 
walked into the stationary door, it would in all rehire ae found that ap- 
pellee was guilty of contributory negligence. | 
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tiff was guilty of contributory negligence if the door was suspended at 

a height below the top of plaintiff's head, and plaintiff failed in the exer- 
cise of ordinary care to avoid the door. (J.A. 4, 86) In view of this 
instruction, appellee could not in fact be prejudiced by denial of the 


requested instruction on assumption of risk. 


But appellant was not entitled to an instruction on assumption of 
risk in the circumstances of this case. It is undisputed that customers 
walked in and out of the overhead door when it was open; and that on 
the occasion of the accident appellee was following Schimpf, appellant's 
service salesman, who was using the doorway in question as an exit. 
(J.A. 32, 39, 66) There is nothing inherently dangerous, and nothing 
calculated to call for special precaution on the part of a reasonable man 
in making an exit through a garage doorway with an overhead door sus- 
pended, in full view and with good light, at a height requiring a pedes- 
trian to duck slightly, as Schimpf did. (J.A. 72) And yet appellant 
would have this court reverse because the jury was not told that it was 
free to find against appellee solely because he followed Schimpf rather 
than using the other exit via the small door. 


The doctrine of assumption of risk has no application to the cir- 
cumstances here involved, because there was no knowledge of a risk on 


the part of appellee, nor a voluntary choice to encounter it. Prosser, 
Handbook of Torts (ist ed. 1941) 376. As this court said in Dougherty 
v. Chas. H. Tompkins Co., 99 U.S. App. D.C. 348, 349, 240 F. 2d 34, 35 
(1957): 


"The elements which must be shown to give rise to 
the defense of assumption of risk are often stated 
to be, first, knowledge of the danger and second, 
a voluntary exposure to that known danger." 
Thus, in Weber v. Eaton, 82 U.S. App. D.C. 66, 67, 160 F. 2d 577, 578 
(1947), this Court held that a passenger who rode with a driver who to 
her knowledge was under the influence of alcohol, "assumed the risk 


when she voluntarily rode with him.” The Court said: 
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_"™, . . A difference between contributory negligence 

and assumed risk is easily discerned, since the 

former depends entirely upon conduct and the latter 

involves a mental state of willingness." 
Use of the doctrine is illustrated by Nielsen v. Barclay Corp., 103 U.S. 
App. D. C. 136, 255 F. 2d 545 (1958), where assumption of risk was 
properly at issue because plaintiff walked into a glass wall after mis- 
taking it in the poor light for an open door to an uncompleted apartment 
house; and by Uline Ice, Inc. v. Sullivan, 88 U.S. App. D.C. 104, 107, 
108, 187 F. 2d 82, 85, 86 (1950), where the court said that plaintiff, a 
spectator at a hockey game injured by a flying puck, would not be guilty 
of assumption of risk if she did not know that the puck might leave the 
playing area and endanger spectators. 


| 

Other courts have held inapplicable the doctrine of assumption of 
risk where the plaintiff did not have knowledge of the risk and a volun- 
tary choice to encounter it. See Westborough Country Club v. Palmer, 
204 F. 2d 143, 149 (C.A. 8, 1953) (plaintiff driving on road across golf 
course fairway did not know of danger of being struck by golf balls); 
Lyon v. Dr. Scholl's Foot Comfort Shops, Inc., 251 Minn. 285, 87 N.W. 
2d 651, 659 (1958)("The floor in question presented no appearance of 
danger on the surface except that it was shiny and highly polished."’). 


Cf. Montgomery Ward & Co., Inc. v. Snuggins, 103 F. 2d 458, 460 (C.A. 
8, 1939) (slipped on piece of paper on steps). 7 


In the four Maryland decisions cited in appellant's Brief, the doc- 


trine of assumption of risk was involved because the jury might find that 
there was a known danger which the plaintiff had voluntarily incurred.* 


* Bull S.S. Line v. Fisher, 196 Md. 519, 77 A. 2d 142, 145 (1950), (workman 
on pier injured by load of lumber swung by ship's boom; LeVonas v. Acme Paper 
Board Co., 184 Md. 16, 40 A. 2d 43, 46 (1944) ("When a person undertakes work 
which exposes him to obvious dangers which he knew or had the opportunity to 
know, he must be considered as having assumed such risks. . ."; Crane opera- 
tor who brought crane close to high tension wire); Gordon v.. Maryland State Fair, 
174 Md. 466, 199 Atl. 519, 521 (1938) (spectator at race t race track standing on chair, 
thrown over by surging crowd); Warner v. Markoe, 171 Md. 351, 189 Ati. 260, 
264 (1937) (evidence passenger knew driver drove with excessive speed). Mor- 
rison v. Suburban Trust Co., 213 Md. 64, 130 A. 2d 915, (1957) is not an as- 
sumption of risk case. The court held there was no primary negligence in leav- 
ing a jack handle in an open area on the floor of a garage. | 
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Appellant's contention implies that an instruction on assumption 
of risk would be required to be given in every case where an instruction 
on contributory negligence was given. The jury would be told, in effect, 
to find whether the plaintiff assumed the risk of being guilty of contrib- 
utory negligence. In the instant case the jury would be instructed that 
it could find against plaintiff on the ground that plaintiff assumed the 
risk of being guilty of contributory negligence, i.e., failing to see or to 
avoid the overhead door. In the circumstances of this case an instruc- 
tion on assumption of risk could only serve to mislead and confuse the 


jury. See Dougherty v. Chas. H. Tompkins Co., supra; Eclov v. Bird- 
song, 83 U.S. App. D.C. 104, 106, 166 F. 2d 960, 963 (1948). 


IV 


THE COURT BELOW DID NOT ERR IN DENYING 
THE REQUESTED INSTRUCTION AS TO APPELLEE 
CEASING TO BE AN INVITEE. 


Assuming that the overhead door was suspended, and stationary, 
at five and one-half feet from the floor, there was nothing in the arrange- 
ment of the premises which might reasonably suggest to appellee that 
use of that doorway was not permitted or unsafe. The area was well 
lighted. (J.A. 72) There was nothing to suggest danger in making an 
exit through that doorway. Indeed, to the knowledge of appellant, it was | 
usual for customers to enter and leave the garage by the overhead door 
when it was open. (J.A. 32, 39) Moreover, when the accident occurred 
appellant's employee Schimpf walked out through the overhead doorway 
and, apart from all other factors, it was reasonable for appellee to be- 
lieve that he was invited to accompany him and use the same exit. 


a A 


There was no sign to warn customers not to use that exit. (J.A. 32, 39) 


Appellant contends that the jury should have been instructed, in 
effect, that it could find against appellee on the ground that he could > 
have used the small door. r 


¥ 
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Appellee concededly was a business invitee while he was in the 
garage, and the only question is whether that status was terminated, at 
the time of the accident, on the ground that he had departed from the 
area of invitation. Prosser, op. cit., supra, 640; Firfer v. United States, 
93 U.S. App. D.C. 216, 208 F. 2d 524, 528 (1953); Crown Cork and Seal 
Company, Inc. v. Kane, 213 Md. 152, 131 A. 2d 470, 473 (1957) Certainly 
there was nothing to indicate to appellee that he had departed from the 
area of invitation and the decisive factor on his status as a business 
visitor, is his reasonable belief. American Law Institute, Restatement 
of Torts, Sec. 343, Comment (b). If the arrangement of the premises 
indicates to a reasonable man that his invitation extends to a particular 
area, his invitee status does not cease when he enters that area. Young 
Men's Shop v. Odend'hal, 73 App. D.C. 354, 357, 121 F.2d 857, 860 (1941); 
Morganstern v. Sheer, 145 Md. 208, 125 Atl. 790, 794 (1924). The ab- 
sence of a warning sign is a factor of great importance in determining 
whether a business visitor has departed from the area of invitation. 
Young Men's Shop v. Odend'hal, supra, 73 App. D.C. at 357, 121 F. 2d at 
860; Morganstern v. Sheer, supra, 125 Atl. at 794; Campbell v. Weathers, 
153 Kan. 316, 111 P. 2d 72, 74 (1941). Appellant relies upon cases where 
the invitee went to a part of the premises where he had no reason to be- 
lieve that he was invited. See, e.g., Firfer v. United States, supra, 93 
U.S. App. D.C. at 220, 208 F. 2d at 528, where the Court said: "The 


grassy plot was inaccessible to the public in any normal and ordinary 


manner..." 


Furthermore, the fact that the doorway was customarily used by ap- 
pellantts . patrons, to appellee's knowledge, establishes that appellee 


was still an invitee when he used that exit. 


"Where it is customary that customers or patrons 
shall be free to go to certain parts of the premises, 
the customer or patron is a business visitor there- 
on .. .'* American Law Institute, Resiateraene of 
Torts, Sec. 343, Comment (b) 
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The court so held in Crown Cork and Seal Company, Inc. v. Kane, supra, 
213 Md. 152, 131 A. 2d at 475 (1957). There the plaintiff, a truck driver 
waiting for his truck to be loaded, walked through defendant's warehouse 
to the smoking room used by its employees. Plaintiff's status as an in- 
vitee was held to have continued, because the smoking room was habit- 
ually used by visiting truckers, ‘to the knowledge of certain employees 
of defendant. 


The fact that an alternative path or entrance or exit is available 
which may be safer, does not affect the plaintiff's invitee status where 
the path or way actually used is within the area of invitation. Young 
Men's Shop v. Odend'hal, supra; Phillips v. Library Co. of Burlington, 
55 N.J.L. 307, 317, 27 Atl. 478, 481 (1893); Buttnick v. 
186 Wash. 658, 59 P. 2d 750, 751 (1936). 


J. & M., Inc., 


Appellant seeks to evade its duty by imposing upon appellee an 
obligation to relieve appellant of its duty. Cf. Dougherty v. Chas. H. 
Tompkins Co., supra, 99 U.S. App. D.C. at 350, 240 F. 2d at 36. 


Since the essential facts were undisputed, the court below properly 
decided the question of appellee's invitee status as a matter of law. 
Arthur v. Standard Engineering Co., 89 U.S. App. D.C. 399, 402, 193 
F. 2d 903, 906 (1951); Firfer v. United States, supra, 93 U.S. App. D.C. 
218, 208 F. 2d at 526. The requested instruction would have given the 
jury an erroneous view of the applicable law. See Dougherty v. Chas. 

H. Tompkins Co., supra; Stewart v. Capital Transit Co., 73 App. D.C. 
346, 347, 108 F. 2d 1, 2 (1939); Georgetown & T. By. Co. v. Smith, 25 
App. D.C. 259, 272 (1905). 
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V 


THE COURT BELOW PROPERLY PERMITTED COUNSEL 
FOR APPELLEE TO ARGUE TO THE JURY THAT AP- 
PELLANT'S EMPLOYEE MIGHT HAVE STARTED THE 
DOOR DOWN. 


The medical evidence and other testimony led = to the 
conclusion that appellee had not walked into the door, but that the door 
had come down and struck him. Appellant had introduced evidence that 
the door was wound up on a shaft, that it could not fall, and that it would 
descend only if some force -- ordinarily, the electric motor -- caused 
it to descend. (J.A. 62, 63) If there was something in the evidence to 
afford an explanation for the descent of the door, it was clearly admis- 
sible for appellee's counsel to suggest that explanation in argument. 
The evidence did afford such an explanation: Mattingley could have 
pushed the button and thus started the docr down. It is a vital factor in 
Mattingley's evidence, which he testified to on direct as well as on 
cross-examination, that at his position at the push button he could see 
that the door was open, but he could not see Schimpf and appellee pass- 
ing under the door. (J.A. 45, 51) When he heard the sound of the door 
coming in contact with appellee's head, he "moved around in position so 
I could see what was goingon .. ." (J.A. 45) It is reasonable to be- 
lieve, as counsel argued, that Mattingley, who could not see appellee 
because his vision was blocked, er the button because he saw the 
door open on a cold day. (J.A. 89) ° | 


This is not speculation without any support in the evidence; it is 
"fair argument in the light of the evidence". Perry v. District Amuse- 
ment Corp., 72 App. D.C. 323, 324, 114 F. 2d 484, 485 (1940). What was 


said was permissible "in the wide liberty in argument necessarily 


allowed counsel". Middendorf, Williams & Co., Inc. E Alexander 


: Mattingley was not asked expressly, either on direct or on cross-examina- 
tion whether he had pushed the button and caused the door to come down. 
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Milburn Co., 137 Md. 583, 113 Atl. 348, 355 (1921). Even where the 
argument of counsel seems clearly unwarranted, this Court is extremely 


reluctant to intrude upon the discretion of the trial court in permitting 
the argument. Washington and Georgetown Railroad Company v. Dashiell, 
7 App. D.C. 507, 515 (1896); Bradford v. National Benefit Association, 26 
App. D.C. 268, 276 (1905). What counsel said was not calculated to prej- 
udice the jury; counsel for appellant was free to argue to the jury that 

the inference in question should not be drawn. 


CONCLUSION 


Since the court below did not err in any respect, this Court 
should affirm the judgment entered upon the jury's verdict. 
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